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Targets of Disinformation in Elections

Laura MATJOSAITYTE

Abstract:

Disinformation is usually defined as false, inaccurate, or misleading information designed to cause
intentional harm. Within an election context, this includes unreal information intended to affect participation
in and the outcome of the elections.

Because disinformation and fake news are widespread in society, they inevitably affect electoral processes
and free and fair elections.

These days, fake news is seen as a threat to political legitimacy, democratic institutions, and social cohesion
by governments around the globe.

Keywords: disinformation, fake news, electoral process, EMBs, political parties

In recent years, the problem of disinformation in the election process has rapidly grown. Fake
news is said to have influenced the 2016 United States of America presidential election and the
United Kingdom European Union membership (Brexit) referendum. More recently, the spectre of
fake news was said to have loomed over various other elections in the world, including the 2019
Australian federal election.

The main reason why such a problem exists is a lot of information and a lack of accurate
information. Each day we get too much information, and we do not double-check. What is, of
course, great news for malicious actors.

Fake news increases when an important event, such as an election, occurs. After all, the main
goal of disinformation is to discourage voters from participating in the elections and to increase
distrust towards the institutions and principles of democracy.

There we can single out several directions where disinformation could become a target:
Candidates and political parties (I); Voters and the voting process itself (II); Election administration
bodies and election procedures (III).

I. Disinformation targeting candidates and political parties

The volume of disinformation shows a big surge in news. This includes fake stories,
misinformation, misrepresentation of facts, etc., during the election period.

Deliberate dissemination of false information for political purposes is nothing new. Negative
communication, when political leaders, candidates, or political parties spread various negative
information about their competitors, is almost a common phenomenon during a political
campaign in many countries. All the participants in the election want to be better than each other
and, accordingly, belittle or blacken the competitors. The candidates mostly mock their opponents
or present true elements in an exaggerated or biased way to justify their program.

In recent years it is popular to make fake polls announcing one or another candidate’s victory.
Also there are popular incorrect quotes attributed to some political figures who, as a result, usually
worry that the election will be rigged, with a TV poll announcing the main candidate’s defeat.

Candidates frequently use troll armies to smear their competitors and create an image of
themselves as persons with great public support. They later disseminate messages of relevant
content to prospective voters on behalf of the candidates.
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However, the flow of disinformation directed at political campaign participants is not regular.
This type of information rarely appears at the beginning of a campaign. A significant increase in the
flow of negative information is observed in the last days of the political campaign. This is perfectly
illustrated by the study conducted by Debunk EU in Lithuania, where 1,306 articles about the
2020 parliamentary elections were looked at. During the investigation, it was found that the spike
in negative communication was on the last day of the campaign. So, with Election Day coming up,
it is more likely to see online disinformation that’s aimed at influencing voters’ vote, more active
attempts to discredit the importance of democratic processes and discourage people from voting.
Avoiding this is tough - anyone who actively consumes the news, and particularly social media,
could encounter some misinformation.

Information about candidates and political parties containing elements of disinformation
is often disseminated through social media or traditional media by political opponents.

But negative content messages can also be disseminated by voters. They can be engaged in
spreading disinformation without even knowing it. Today, social networks and websites are full
of various information. It changes and fills up so fast that people don’t even have time to check
whether what they saw on their social network account is real or not. Content that combines
“facts, lies, and decontextualization with sensationalism has a 70 percent greater chance to go viral
than something informative”!. The question naturally arises, why do people do this? The answer is
very simple. Humans try their best to obtain “facts” from their surroundings to survive, and this,
in turn, motivates them to search for and spread “accurate” information. If people cannot obtain
information through formal channels, they turn to informal networks such as friends and social
communities. The resulting informal interpretation often becomes a rumour? These reasons drive
people to spread unverified information3.

Traditional media also contributes to spreading disinformation about candidates and
political parties. Although on the one hand the media could play a major role in combating fake
news and sophisticated disinformation campaigns. On the other hand, only a part of the media
checks whether the information reaching them corresponds to reality and only then publishes
it to the public. The rest blindly follow unverified data and thus form the opinion of voters about
one or another participant in the political campaign. Often, small regional media are limited to
disseminating information about a specific candidate or party. However, the assessment of content
compliance with reality is usually not carried out. Sometimes it is determined by the lack of human
resources and the desire to spread certain information faster than the big information channels.
In rare cases, this is also influenced by the attitude of the relevant public information media or
the perceived favouritism of one political force.

We can observe that most of the media outlets that spread false information about parties or
candidates are not limited to the candidates of one political party. Most often, media outlets that
tend to spread unverified facts spread them about all political parties. It could be illustrated by the
last elections to the Parliament of Lithuania in October 2020. One analysis established that media
outlets tended to portray all political parties which participated in the elections as incapable of

1 Lies, damn lies and social media: fake news stalks Brazil vote: https://www.france24.com/en/live-news/
20220901-lies-damn-lies-and-social-media-fake-news-stalks-brazil-vote

2 Berger, C.R., & Bradac, ].J. (1982). Language and Social Knowledge: Uncertainty in Interpersonal Relations. Edward
Arnold.

3 Difonzo, N., Hantula, D.A., & Bordia, P. (1998). Microworlds for experimental research: Having your (control and
collection) cake, and realism too. Behavior Research Methods, Instruments, & Computers, 30(2), 278-286. https://doi.
org/10.3758/bf03200656
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representing the voters’ interests and/or as ineffective political structures, which correlates with
the general distrust of Lithuanian society towards political parties. What confirms the statement
that no single political force was singled out.

However, this does not mean that the problem does not exist. Competition between traditional
means of informing the public, such as television, radio, and news portals, both with each other and
social networks, often produces opposite results. Out of inertia, a fake message about candidates
or political parties is announced to the public, which is attempted to be refuted much too late, or
no one cares at all that false information has reached the public. For this reason, not only must
every government invest in voter education, but the voter should also distinguish fake news from
information that meets the criteria of truth. Otherwise, the voter may be misled. It may be difficult
for him to make up his mind at the ballot box.

But it is equally important not to forget the means of public information, through whose
administered channels false information spreads. There should be a fight with the causes - why
fake messages spread, not the effects - fake news, which has spread in the society.

One of the best ways to protect ourselves against disinformation is to arm ourselves with factual
information. When it comes to elections, knowing basic facts about the voting process, candidates,
and political parties can be the best way to avoid falling for disinformation.

There could be many ways to fight fake news in elections. For example, the Australia Election
Commission commenced an advertising campaign, Stop and Consider, in 2019 on social media
platforms (Facebook, Twitter, and Instagram) to encourage voters to “carefully check the source
of electoral communication they see or hear during the 2019 federal election campaign”. Stop
and Consider was essentially a media literacy campaign that alerted voters to the possibility
of “disinformation, or false information intended to influence their vote, and help them check
the source of information so they can cast an informed vote™.

This example confirms once again that following a global rise in disinformation, especially
via digital platforms, election officials, civic groups, and the media must act against the threat
of election disinformation. They cannot stand by as passive observers.

Election management bodies (EMBs) should ensure that all election management-related news
on all major national and regional news channels during the polls would be monitored vigorously.
If any untoward incident or violation of any law/rule is noticed, immediate action must be
taken. Also, it’s crucial to understand that political parties and candidates must ensure that their
supporters do not indulge in fake news.

The EMB must involve the public and other institutions in monitoring disinformation. A special
platform or tool can be created, with the help of which voters, as soon as they notice misinformation
about the elections, the processes taking place during them, candidates, political parties, or,
finally, the election administration body itself, could immediately share such information with the
election commission. Then the EMB could immediately react and deny the untrue information.
One of such tools is the disinformation register that has been launched by the Australian Electoral
Commission in a bid to debunk lies about federal election processes. The register lists a range
of “prominent pieces of disinformation” the Australian Electoral Commission has encountered,
ranging from suggestions that the commission knows the date of the election before it has been
called by the prime minister to claims that unvaccinated Australians will not be eligible to cast

* Responding to fake news: https://www.aph.gov.au/About Parliament/Parliamentary_Departments/Parliamentary_
Library/pubs/BriefingBook46p/FakeNews
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a vote®. The register lists false claims about the election process identified by the Australian Elec-
toral Commission, including the platform it was published on, the timing, and a factual correction.

Such collected information should be analysed by a group of experts and recommendations
should be made to the EMB. In some cases, the EMB could accordingly raise the issue of the
transmission of the message to law enforcement authorities. It could also contact social media
platforms with a request to remove the relevant content information. Finally, the EMB could reach
out to the public through the media and counter disinformation. This would not only facilitate the
work of the EMB but also ensure fairness in the election processes.

The EMB should also consider the scenario in which one day malicious actors would spread
fake information about the candidates, and the election organiser would not be able to deny
such information because the EMB would be completely compromised. In such cases it should be
thought out in advance which institution ought to go public and publish real information.

Without the necessary skills, distinguishing real information about candidates and political
parties from disinformation can be quite complicated. This is especially relevant for elderly
people, because they tend to disseminate more disinformation than younger people. But the
higher educated voters (graduate school level or above) appear to be less likely to accept false
news clarifications than the lower educated voters (middle school level or high school level).

Therefore, the EMB should warn people about those trying to deliberately deceive, disinform,
and mislead a targeted group of people in a country or of a certain nationality, especially through
different media platforms. It is no less important in the lead-up to elections that concerted efforts
to develop digital literacy skills should be rolled out. Not only will such skills have a lasting impact,
but the more people who are equipped to combat disinformation, the harder it will be to spread it.

II. Disinformation aimed at voters and the voting process itself

False information about the free, fair, and secure election process can do significant damage
to public trust.

To influence the election results, not only the voters can become targets of fake news, but also
the voting process itself. Here for example, in France, during the last presidential election for the
Republic, false claims have been spread online, largely from right-wing social media accounts,
saying that the voting machines are being used to help ensure a Macron victory. It echoed the
2019 US election, when unfounded claims were made that the voting machines were used to help
Joe Biden beat Donald Trump.

However, to prevent the spread of false information, the French Interior Ministry has informed
that the Canadian company named in the claims has no connection to the French elections.
The government has used its own computer systems to count votes. Despite the false information
being denied, there appeared some groups which were distrustful of authoritative sources of
information, including the government, experts, and the media.

The second great example of fake news targeted against the election process is Arizona, where
the voters’ unprecedented number of concerns about early voting by mail - a voting method
commonly used by Arizonans for decades — was directly connected to lies spread by the Trump
campaign. In this case, the EMB received many people’s inquiries demanding to specify exactly
when their ballot was counted because the President told them to.

5 AEC targets disinformation with myth-busting campaign: https://www.themandarin.com.au/183427-aec-targets-
disinformation-with-myth-busting-campaign
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Another example of how voters can be misled is the message, spread by the interview given
on French television by presidential candidate Nicolas Dupont-Aignan, that if 30% of registered
voters failed to cast their vote, the election will be invalidated. But the French constitution sets
no minimum turnout and specifies that the President of the Republic is elected by an absolute
majority of the votes cast.

Another factor that influenced the spread of false information was the Covid-19 pandemic. The
lack of voters’ knowledge about the election process, especially about voting by post, left room
for disinformation. In many countries, malicious actors disseminated false information about
voting by post. Mail ballots pose a slightly higher risk of fraud than voting in person, but there’s
no evidence to support claims of widespread election rigging.

The coronavirus pandemic created a unique environment for voter confusion as states
sought to adapt their rules on registering and voting by mail, creating opportunities for online
misinformation to spread widely across the country.

For example, in Lithuania, it was claimed that the final voting results were supposedly doubled
because all citizens could have voted both by post (early voting) and live on the election day, thus
resulting in both votes of the same voter being counted.

COVID-19 misinformation also played an important role in the 2021 Canadian federal election
campaign. Protesters opposing pandemic health measures and vaccination policies, in many cases
fuelled by disinformation, hounded several candidates®.

Another problem is that citizens of other nationalities often receive less information about
elections. Information gaps can also affect newly naturalised citizens because they lack familiarity
with election procedures, which creates a favourable environment for spreading disinformation
about such individuals. This is perfectly illustrated by the case when, during the Canadian elections,
Chinese officials and state media commented on the election with an apparent aim to convince
Canadians of Chinese origin to vote against the Conservative Party. Misleading information and
critical information of certain candidates circulated on Chinese-language social media platforms.
Therefore, it is important to plan voter education in as many languages as possible. It is also
necessary to provide accurate, detailed information about elections and election processes.

III. Disinformation directed at election administration bodies and election
procedures

In recent years, there has been an increasing number of cases where disinformation has been
directed against election officials. The officials are no longer just running elections. They've
become full-time myth-busters, contending with information threats coming from the other side
of the globe - and their own hands.

Local officials and election experts are dealing with candidates undermining the election
systems that they still run for office in, and conspiracy theories that target even the clearest parts
of the election infrastructure.

The struggles stemming from misinformation vary from state to state, from dealing with threats
of violence against election workers at all levels to contending with so-called insider threats -
election workers who themselves pose a security challenge to the system.

¢ Mis- and disinformation during the 2021 Canadian federal election: https://www.mcgill.ca/maxbellschool/files/
maxbellschool/meo_election_2021_report.pdf
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The spread of false information about elections harms almost every element of election
administration. Disinformation campaigns carried out by malicious actors are eroding trust in
democracy and disrupting the operation of election offices. This is perfectly illustrated by the case
of Florida, where deliberate disinformation in 2020 directly contributed to the decline of voter
confidence. In Florida, voters were contacting election offices to “remove themselves from the
voter rolls, stating that they have chosen not to vote due to mistrust in the elections process”.

In the case of negative information directed at election administration bodies, it is not
uncommon to see attempts to discredit the management of the elections by portraying the election
management body as an incompetent and corrupt institution. The main goal of such content is
to make voters question the results of the elections and their legitimacy in general. As a rule,
negative information shifts its focus and concentrates more on producing misleading content that
refers to the vote counting procedures. In some cases, in publications published on news websites
or social media platforms the elections are portrayed as a public relations campaign, a “facade”
and/or “imitation” of democracy to underestimate the importance of the elections and create
distrust towards the principles and values of the democratic government system’.

However, “low engagement and potential reach rates indicate that negative information tends
to circulate among a limited number of audiences, forming rather closed social clusters with
a limited ability to reach a wider spectrum of readers”®.

Disinformation campaigns carried out by malicious actors are not only eroding trust in our
democracy but also interfering with the activities of the election officials themselves. Election
offices are consumed with responding to numerous public records requests, debunking election
myths, and increasing voter education efforts to strengthen voter confidence in the election
process. Sometimes lies about election integrity lead to people being distracted to the point where
they can’t get their real work done.

Of course, EMBs can attempt to counter lies about election practices, but they lack adequate re-
sources and funding. Often there is a need for additional investments in voter and election officials’
education that are beyond the budgetary capacity of the EMBs. Therefore, the governments must
do much more to support election administrators in their fight against election lies, including
through reliable, robust grant funding to ensure that election officials have sufficient resources
to counter damaging election lies.

Another problem that election management bodies face is that not only the election
management bodies themselves but also the election officials themselves become the targets of
disinformation. Various conspiracy theories are spread about them, accusations (in the absence
of any evidence) of fraud, etc. It is not uncommon for election officials to receive various threats
against them and their family members, as well as angry comments from politicians and campaign
participants. The spread of misinformation about the election places extraordinary pressure on
election administrators. It is not uncommon for election officials to leave this type of work because
of daily abuse, harassment, or threats.

This could be perfectly illustrated by the 2022 elections in the United States of America, where
threats and harassment have driven a striking number of election officials from their posts since

7 Negative communication creates an impression of no real political choice in Lithuanian elections: https://www:.
debunkeu.org/negative-communication-creates-an-impression-of-no-real-political-choice-in-lithuanian-elections
8 Ibidem.
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2020°. A sweeping US House Oversight Committee report has warned that lies and misinformation
around the 2020 American presidential election present an “ongoing threat to representative
democracy” and pose a grave physical danger to election officials'®. The sweeping belief that the
election was stolen has meant that the most fervent Trump supporters were convinced that election
workers - especially in the cities and towns where the Democrats won big - were illegally rigging
the election results. It’s a patently false belief, but one that has nonetheless fuelled a scary trend
of threats and harassment'’. Taking this into account the House committee made a statement that
conspiracy theorists, “led by former President Donald Trump and his supporters”, have fuelled
threats against elected officials. Moreover, several supporters in Florida publicised an election
supervisor’s phone number and encouraged listeners to call and say “that they are watching him,
that he is a piece of crap, and that these are their elections” 12,

According to the U.S. Department of Justice’s Election Threats Task Force, officials in states with
close elections and postelection contests were more likely to receive threats. Of the total potentially
criminal threats, 58% were in states like Arizona, Georgia, Colorado, Michigan, Pennsylvania,
Nevada, and Wisconsin. So, it’s no wonder that a recent Brennan Center poll found that one in five
local election officials says they are likely to resign before the 2024 presidential election’3.

However, in practice, there are also cases where disinformation about the elections is spread
by the election officials themselves. It's concerning that the people elected to oversee elections
are working from within to undermine them. And that phenomenon is increasing.

One example that perfectly illustrates this is the statement of the Federal Election Commission
of the USA chair. He called the last election “illegitimate”, and said that voter fraud was taking
place. This, accordingly, did not go unnoticed by the media, which checked whether what was
published corresponded to reality. One of the news websites wrote that “The Chief Electoral
Officer of the Federal Election Commission made a Bombshell statement, saying that, from what
he saw in Pennsylvania, and news that had come from elsewhere in the world, this election was
unconstitutional”*.

Representatives of the media outlet, seeing that there was no evidence to confirm that there
was systematic fraud in the election, contacted the offices of elected officials in each state. Finally,
the false information was disproved by stating that no such problem existed.

Another problem that could be singled out is the increase in election disinformation coming
from state lawmakers. Legislators and other elected officials are using their platforms to give
a veneer of legitimacy to untrue claims about election systems, while also looking to introduce
legislation that looks to act upon those conspiracies. Therefore, to leave as little space as possible
for misinformation, it is also necessary to educate state politicians and legislators.

? Information Gaps and Misinformation in the 2022 Elections: https://www.brennancenter.org/our-work/research-
reports/information-gaps-and-misinformation-2022-elections

10 Election lies pose physical threat to US poll workers, House report warns: https://www.theguardian.com/us-news/
2022 /aug/11/house-oversight-committee-election-misinformation

"How Lies Have Turned Into Threats Against Election Workers: https: //www.democracydocket.com/news/how-lies-
have-turned-into-threats-against-election-workers

12E]ection lies pose physical threat to US poll workers, House report warns: https://www.theguardian.com/us-news/
2022 /aug/11/house-oversight-committee-election-misinformation

13 Benenson Strategy Group, “The Brennan Center for Justice: Local Election Officials Survey,” 7 April 2021, https://
www.brennancenter.org/our-work/research-reports/local-election-officials-survey-march-2022

1 Fact check: Federal Election Commission chair echoes false claims of fraud: https://eu.usatoday.com/story/news/
factcheck/2020/11/19/fact-check-fec-commissioner-has-no-role-election-integrity /6332242002
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IV. Conclusions

Disinformation in elections can be spread in many ways, forms, and means. Therefore, the EMB
must look for ways and opportunities to combat it.

A message should be sent to all political cycle participants (voters, candidates, political parties,
etc.), that the EMB will not tolerate the spread of misinformation or disinformation about the
electoral system, no matter the source.

EMBs should ensure that all election management-related news on all major national and
regional news channels during the polls would be monitored vigorously.

Electoral bodies must engage in fact-checking and debunk false claims about the electoral
process, rules, and other related guidelines during the elections.

Ways should be found to collaborate with social platforms and decisions should be made
to eliminate disinformation on their platforms.

There should be an investment in voter education, so that the voters can distinguish fake
news from information that meets the criteria of truth. However, it is also important not to forget
the means of public information, whose administered channels spread false information.

Ways should be found to ensure that political parties and candidates do not indulge in fake
news. Monitoring disinformation should involve the public and other institutions.

Ways should also be sought to protect election officials from disinformation and threats against
them. Also, it is important to raise the awareness of election officials so that they do not become
distributors of false information.
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International Standards and Participation of National Minorities
in Electoral Process in Bosnia and Herzegovina

Irena HADZIABDIC, PhD

Abstract

In this paper the author problematizes the gradual development of international protection of members
of national minorities, the shortcomings of systemic protection, and low standards in this area. It explains the
importance of protecting the rights of national minorities in order to achieve their non-discrimination and
their political representation. Through the example of national minorities’ participation in previous elections
in Bosnia and Herzegovina, their candidacy and insufficient representation in political life, the paper presents
all the shortcomings of legal solutions that are certainly not a successful test of democracy. It raises the logical
question to what extent these guaranteed seats are actually being misused. The author advocates the review
of legal solutions, in terms of the real popularization of the participation of members of national minorities in
political life.
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International standards

The Second World War, through mass suffering, proved the need to protect minorities and
create efficient instruments for its implementation. However, the progress along this path was
not satisfactory. The UN Charter, as one of the most important documents in contemporary
international law, does not contain any provisions on the protection of minorities. The UN Universal
Declaration of Human Rights states in the Preamble! that all the rights set forth are “as a common
standard of achievement for all peoples and all nations”. However, it does not contain a legal but
only a moral obligation. It was only in 1966 that the UN General Assembly explicitly specified the
protection of minorities for the first time by adopting the International Covenant on Civil and
Political Rights, recommending non-discriminatory behaviour to the signatory states. Article 27
of that agreement requires: “In those States in which ethnic, religious or linguistic minorities exist,
persons belonging to such minorities shall not be denied the right, in community with the other
members of their group, to enjoy their own culture, to profess and practice their own religion, or
to use their own language”?. This was followed by other documents that touched on the protection
of minority rights.

Today there are a number of organizations that deal with the issues of national minorities:
the UN, the Council of Europe, the EU, and OSCE. However, international and European standards
are, as claimed by Florijan Biber, PhD, “few and can hardly be considered very high.”

The issue of distinguishing between national and ethnic minorities has become even more
complex. One of the definitions of the term national minorities mentioned in the handbook

! Official texts - Selected international documents, Book I, p. 379.

2 Ibidem, p. 137.

3 Florijan Biber, Okvirna konvencija SE za zastitu nacionalnih manjina, Europan forum, 2003. http://www.becei.org/
EF0403/biberhtm
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“National Minorities in Europe”* reads: “A minority is designated as national if it shares its cultural
identity (culture, language) with a larger community that forms a national minority elsewhere,
which constitutes the majority of the population and forms its own state.” For example, according
to this definition, the national minority would be Hungarians in Romania, people who identify
themselves as Hungarians®, speak the Hungarian language, and have their own state with a
majority population (Hungary). The authors of the above-mentioned publication® also discuss the
term “ethnic minorities”, which they say refers to: “persons from those ethnic communities who do
not constitute the majority population in any country and do not form their own state anywhere”,
for example the Bretons in France. The concept of national minorities in Europe today refers to
ethnic groups living in a state that are connected to a nation that has its own state (home country).

Democratic processes after 1989 in the countries of Eastern Europe enabled national
minorities to have their identity recognized and to demand their rights, and political events in
the Balkans initiated the inclusion of respect for the rights of national minorities and prevention
of discrimination as a significant precondition for joining the EU.

The issue of minority protection in Europe has gained increasing importance in recent years,
in the context of European integration. The EU has been involved in the development of policies
that promote human rights and the rights of minorities in candidate countries and potential
candidates for the EU membership since 1990. The European Convention on Human Rights
and Fundamental Freedoms does not contain special provisions on minority rights, but we are
witnessing developments that were made subsequently.

One of the most important contemporary international documents that is significant to the pro-
tection of national minorities is the UN Declaration on the Rights of Persons Belonging to Ethnic,
Religious or Linguistic Minorities (1992), adopted by Resolution no. 47/135.7 This Declaration
expands the rights of minorities, and states are obliged to provide assistance in developing and
protecting their rights. Article 4 of the Declaration emphasizes the obligation of states to take
measures to ensure minorities use their rights and fundamental freedoms without discrimination;
to express their characteristics, to have adequate opportunities to learn their mother tongue
or to have instruction in their mother tongue and to fully participate in the economic progress
and development in their country.

Special advances were made within the OSCE, and minority rights were regulated in a more
comprehensive manner in its Copenhagen document (1990). The significance of this document
is that it establishes a direct link between human rights, protection of minorities and democracy.
This is still today the basic EU document for determining standards for the protection of national
minorities. Among other things, Article 32 specifies that “to belong to a national minority is a
matter of a person’s individual choice and no disadvantage may arise from the exercise of such
choice”

At the session in Copenhagen in 1993, the Council of Europe decided that the countries of
Central and Eastern Europe must meet certain accession criteria classified into three categories
(known as the Copenhagen Criteria) for EU accession: 1) political; 2) economic and 3) legal. Within

* Christoph Pan, Beate S. Pfeil, National Minorities in Europe, Handbook, Braumiiller, Ethnos 61, Wien, 2003, p. 18.

5 Minorities in Southeast Europe, Hungarians of Romania, Center for Documentation and Information on Minorities
in Europe - Southeast Europe (CEDIME-SE), http://www.edrc.ro/resurse/rapoarte/Hungarians_of Romania.pdf

¢ Christoph Pan, Beate S. Pfeil, op. cit., p. 1.

7 Declaration on the rights of persons belonging to ethnic, religious or linguistic minorities, http://www.hnv.org.rs/
docs/DEKLARACIJA%200%20PRAVIMA%200SOBA.pdf
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the political criteria, it is stated that the applicant states must achieve “stability of institutions that
ensure democracy, rule of law, respect for human rights and protection of minorities.”®

The activity of the High Commissioner for National Minorities, who made several
recommendations, is also significant. The recommendations from Lund on the effective
participation of national minorities in public life from 1999 establish general principles, and
there are also the following documents of the Council of Europe: European Charter on Regional
or Minority Languages (1992), Framework Convention for the Protection of National Minorities
(1995).

Krivokapi¢ points out that the Framework Convention for the Protection of National Minorities,
despite its imperfections, represents the most important achievement of contemporary inter-
national law in this matter.’

The Framework Convention for the Protection of National Minorities!® obliges states to adopt,
where necessary, appropriate measures to promote (in all areas of economic, social, political
and cultural life) full and genuine equality between persons belonging to a national minority
and persons belonging to the majority. Namely, it is a binding and comprehensive document for
the protection of national minorities, because after ratification countries are obliged to submit a
report on its implementation to the Advisory Committee. This document prohibits discrimination
and forced assimilation, and mandates the improvement of the conditions necessary to preserve
the culture of national minorities and the elements of their identity: religion, language, tradition
and cultural heritage. It requires freedom of peaceful assembly, freedom of association, freedom
of expression and freedom of thought, conscience and religion for members of national minorities,
and requires the contracting states to create conditions for their effective participation in public
affairs.

It must be noted that the Framework Convention does not provide a precise definition of the
term national minority. In this way, it increases the number of groups that can enjoy the rights from
the Convention. However, its Preamble states that the contracting states “are resolved to protect
within their respective territories the existence of national minorities; resolved to implement
the principles stated in this Convention through national legislation and agreed policies.”!

Application of the convention is a matter for the contracting states. The international legally
binding provision that stipulates the state’s obligation to include members of national minorities
in public life is Article 15 of the Framework Convention, which sets forth that the parties “shall
create the conditions necessary for the effective participation of persons belonging to national
minorities in cultural, social and economic life and in public affairs, in particular those affecting
them”.!? The Framework Convention does not deal with the right of effective participation in
political life in any of the other articles.

This is exactly why the Recommendations on the effective participation of national minorities
in public life from Lund (hereinafter: Lund Recommendations) are important. Although they
are legally non-binding provisions, the political influence of the OSCE affects the application
of standards in legal texts and practices of member countries. The Lund Recommendations

8 Copenhagen criteria, http://www.dei.gov.ba/dokumenti/?id=4717

? Krivokapié, op. cit., p. 167.

10 The Framework Convention for the Protection of National Minorities, www.bh-hcrh.org
1 Ibidem.

12 Ibidem.
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contain a set of measures intended to ensure the effective participation of national minorities
in public life.

The general principles in the first part of the Recommendation'® deal with several principles
that are represented in all international documents that prescribe the rights of members of
national minorities.

These are:

e the principle of democratic governance, which is a prerequisite for the realization of minority
rights in the modern world order;

e the principle of voluntary participation of minorities in the political process and public life;

e the principle of non-discrimination, but also the principle of self-determination, i.e. voluntary
membership in a minority community. The principle of non-discrimination derives from the
assumption of equal dignity and inalienable rights stated by most international instruments for
the protection of human rights. Article 14 of the European Convention on the Protection of Human
Rights and Fundamental Freedoms explicitly extends the principle of non-discrimination to cover
grounds related to “national or social origin, or belonging to a national minority”, but only in cases
of violation of the rights and freedoms guaranteed by the Convention. Article 4 of the Framework
Convention stipulates that the contracting parties undertake “to guarantee to persons belonging
to national minorities the right of equality before the law and of equal protection of the law. In this
respect, any discrimination based on belonging to a national minority shall be prohibited.”!*

However, the realization of the rights of national minorities must not come at the expense
of the rights of other citizens. For example, the Framework Convention stipulates that “any
person belonging to a national minority shall respect the national legislation and the rights of
others, in particular those of persons belonging to the majority or to other national minorities.”*>
International standards regarding the effective participation of minorities in public life emphasize
the fact that the guaranteed rights of minorities do not imply any right to engage in activities
that are contrary to the goals and principles of international organizations, especially sovereign
equality, territorial integrity and political independence of states.!®

The general principles with which the Lund Recommendations begin are followed by
recommendations on the participation of national minorities in decision-making, with a distinction
between the measures that can be taken at the level of the central government, and at the regional
and local levels, and a review of the models that can be applied during elections, as well as on
different possible solutions, and the role of advisory bodies.

The provisions of the Recommendation on participation in decision-making, which refer to
elections, i.e. Article II B, points 7-10, are particularly significant for participation in the electoral
process:

“7) Experience in Europe and elsewhere demonstrates the importance of the electoral process
for facilitating the participation of minorities in the political sphere. States shall guarantee the
right of persons belonging to national minorities to take part in the conduct of public affairs,
including through the rights to vote and stand for office without discrimination.

13 General principles, 1-5. Lund Recommendations, http://www.osce.org/hr/hcnm/32242

1 The Framework Convention for the Protection of National Minorities, www.bh-hcrh.org

15 Ibidem.

16 See Article 37, Document of the Copenhagen meeting of the Conference on the Human Dimension of the OSCE,
Second Conference, 1990, http://www.osce.org/odihr/elections/14304 and Preamble of the Framework Convention.
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8) The regulation of the formation and activity of political parties shall comply with the
international law principle of freedom of association. This principle includes the freedom to
establish political parties based on communal identities as well as those not identified exclusively
with the interests of a specific community.

9) The electoral system should facilitate minority representation and influence.

e Where minorities are concentrated territorially, single member districts may provide
sufficient minority representation.

e Proportional representation systems, where a political party’s share in the national vote
is reflected in its share of the legislative seats, may assist in the representation of minorities.

e Some forms of preference voting, where voters rank candidates in order of choice, may
facilitate minority representation and promote inter-communal cooperation.

e Lower numerical thresholds for representation in the legislature may enhance the inclusion
of national minorities in governance.

10) The geographic boundaries of electoral districts should facilitate the equitable
representation of national minorities.”"’

Unlike other international organizations, and partly due to the nature of its legal system, the
EU does not have a special body that would enforce the rights of minorities. Nevertheless, changes
are coming to the fore in the work of the European Court of Justice and the European Commission,
which still reflect a strong tendency towards a more comprehensive policy in this matter. The Treaty
on the European Union, signed on February 7, 1992 in Maastricht, does not mention minorities at
any point. Substantial progress was achieved with the Treaty of Amsterdam, according to which
the member states commit themselves to respect human rights and the national identities of the
member states.

Finally, at the meeting in Nice in 2000, the EU Charter of Fundamental Rights!® was accepted.
For the first time in the history of the EU, a number of civil, political, economic and social rights
of all citizens residing in the EU have been determined in a single text. In Article 20, the Charter
prescribed the equality of all people before the law, and in Article 21 it prohibited discrimination
on the basis of any affiliation, including belonging to national minorities, and in Article 22
it prescribed that the EU will respect cultural, religious and linguistic diversity.

In this way, the door to the legal framework of minority protection in the EU has been opened.
However, a unified policy regarding the protection of minorities within the EU has not yet been
accepted, bearing in mind that coalitions between countries are constantly changing due to their
different policies.

EU requirements are determined by documents of a more general nature, such as the
Copenhagen Recommendations from 1993, where national minorities are mentioned as a condition
for admission to the EU.Y Since the Council of Europe still has better developed mechanisms
for the protection of national minorities, it is likely that the EU will continue to use professional
protection monitoring mechanisms in the future within the scope of the Framework Convention
for the Protection of National Minorities.

7 Lund Recommendations, http://www.osce.org/hr/hcnm/32242

18 Charter of Fundamental Rights of the EU, O] C 364/01, 18.02.2000.

19 Vladimir Ili¢, Medunarodni standardi iz oblasti zastite prava nacionalnih manjina, http://www.susedski2007.
cdcs.org.yu/Publikacije/1publikacije.pdf
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An important part of the protection of the rights of national minorities and a significant step
towards the political equality of national minorities is the realization of their non-discrimination
and their political representation. The composition of the parliament should reflect all the
diversity of society, and in this regard, it is necessary to find an adequate formula to guarantee
political equality.

After 1990, most post-communist countries also developed mechanisms in their electoral
legislation to improve the representation of national minorities. It is a view of majority that the
proportional system, much more than the majority system, encourages the representation of
minorities, because it enables a better portrayal of social pluralism.?® At the same time, various
measures are applied within the electoral system: for example, some kind of quotas and special
constituencies for national minorities, lowering the electoral threshold, reserving a certain number
of seats for national minorities, providing more favourable conditions for their registration, etc.

Most post-communist countries have also adopted similar measures of positive discrimination.
The way in which Romania regulated the representation of members of national minorities in its
parliament is often mentioned as an example of good practice in Europe, and the general opinion
is that the good representation of minorities in the Romanian parliament is the result of the active
participation of minority representatives in legislative processes. Its electoral system uses two
components to protect minority rights, and combines proportional representation and reserved
seats. The rules and regulations that regulate the work of the parliament in Romania support
the process of minority inclusion because minorities have the opportunity to form minority
parliamentary groups and to be included as partners in ruling coalitions, thus directly influencing
legislative processes and ensuring majority support for laws that strengthen the status of minority
groups.

However, each country is a kind of individual environment, with a special historical tradition
and experience. The measures taken in practice should be short-term mechanisms, which are
used in transitional situations, until the awareness of the need for the protection and participation
of national minorities in all spheres of public and social processes takes root. All the proposed
measures can be efficient mechanisms, but the choice of the optimal solution that would be
incorporated into the electoral legislation depends to a large extent on the specific context and
other conditions such as the number of members of national minorities, their distribution and
concentration in the territory, etc.

The OSCE/ODIHR Guidelines to assist national minority participation in the electoral process
can be of great benefit to the countries that solve this problem. They state: “The electoral system
must be viewed as one of a multiplicity of interlocking mechanisms that, taken together, will have
the effect of accommodating national minorities and ensuring their effective participation in
public life.”?!

It is nowadays usual for the position of national minorities to be regulated at the highest level,
by constitutional provisions and specified by laws.

20 Arend Lijphart, Proportionality by NON-PR Methods: Ethnic Representation in Belgium, Cyprus, Lebanon, New
Zealand, West Germany and Zimbabwe, in: Bernard Grofman, Lijphart Arend (eds.), Electoral Laws and Their Political
Consequences, New York, Agathon Press, pp. 113-123.

21 OSCE/ODIHR, Guidelines to assist national minority participation in the electoral process, p. 18, http://www.osce.
org/odihr/elections/13963, 3.03.2013.
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Candidacy and participation of members of national minorities in the electoral
process in Bosnia and Herzegovina

The constitutional treatment of the rights of national minorities in Bosnia and Herzegovina
is derived from the General Framework Agreement for Peace, especially its Annex 4, which
represents the Constitution of Bosnia and Herzegovina?2 Fifteen legal acts are in force in Bosnia
and Herzegovina, which form an integral part of Annex 1 of the Constitution of Bosnia and
Herzegovina, and relate to human rights and freedoms, while only some are dedicated to the
protection of minority rights, primarily the Framework Convention for the Protection of National
Minorities from 1994, the European Charter on Regional and Minority Languages from 1992 and
the International Convention on the Elimination of All Forms of Racial Discrimination from 1965.

The Constitution of Bosnia and Herzegovina provides the highest protection of internationally
recognized rights and basic freedoms. Article 2.2 of the Constitution of Bosnia and Herzegovina
stipulates that the rights and freedoms provided for in the European Convention on the Protection
of Human Rights and Fundamental Freedoms and additional protocols shall be directly applied
in Bosnia and Herzegovina. These international protection instruments take precedence over
national laws.

It is in the very Preamble of the Constitution of BiH already emphasized that “Bosniacs,
Croats and Serbs as constitutive people (along with Others) and citizens of BiH hereby establish
the Constitution of BiH.” Emphasizing the “Others” in parentheses introduces us to the problem
of defining their status. According to the Constitution of BiH, only members of the constituent
nations (Serbs, Croats and Bosniacs) can run for the Presidency of BiH and the House of Peoples
of BiH, and members of non-constituent peoples (national minorities and those who do not
declare themselves ethnically) are not allowed to do so. However, the Election Law of Bosnia and
Herzegovina foresees the participation of members of national minorities in elections for the
municipal level.

Bosnia and Herzegovina has come a long way in creating conditions for the participation of
members of national minorities in local government. The Law on the Protection of the Rights of
National Minorities?® promotes the right of members of national minorities to representation in
government bodies and other public services in proportion to the percentage of their participation
in the population according to the 1991 census?’. At the same time, when implementing the Law
the term “proportionately” should be interpreted as a minimum participation, and the number
of members of national minorities in the government can be higher because BiH in its policy
towards national minorities has in principle accepted the system of “positive discrimination”
in the protection of minority rights. BiH is a signatory state, and therefore under the obligation
to apply the Framework Convention for the Protection of National Minorities. This Convention
foresees the benefits of the so-called positive discrimination for members of national minorities,
and each state is obliged to choose measures that will be guaranteed by its legislation to members
of national minorities.

In addition to the three constitutive nations, members of numerous national minorities live
in BiH. The Law on the Protection of the Rights of Members of National Minorities promoted the

22 Constitution of BiH, Annex 4 of the General Agreement for Peace in BiH, http://www.ohr.int/dayton-peace-
agreement/?lang=en

23 Law on protection of national minorities, Official Gazette of BiH, no 12/03, no 76/05 and no 93/08.

2% National Bureau of Statistics RBiH, Statistical Bulletin, no 234, December 1993.
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right of members of national minorities to representation in government bodies and other public
services at all levels of government, in proportion to the percentage of their participation in the
population according to the last census in BiH. Article 3 of the Law defines the term and lists
minority communities whose rights are protected in accordance with the Framework Convention
for the Protection of National Minorities, which BiH ratified in April 2003. In accordance with this
law, the national minority is a part of the population - citizens of BiH who do not belong to any of
the three-constituent people, and are made up of people of the same or similar ethnic origin, the
same or similar traditions, customs, beliefs, language, culture and spirituality and close or related
history and other characteristics.

BiH protects the position and equality of members of national minorities: Albanians, Monte-
negrins, Czechs, Italians, Jews, Hungarians, Macedonians, Germans, Poles, Roma, Romanians,
Russians, Ruthenians, Slovaks, Slovenes, Turks, Ukrainians and others who meet the conditions
from paragraph 1 of this article.

Amendments to the BiH Election Law from 2004 made it possible for the first time to elect
representatives of national minorities to municipal councils in such a way that they were guaranteed
at least one seat in those municipalities in which they account for up to 3% of the total population
of the municipality, and at least two seats if participation percentage exceeds 3%.% Such legal
solutions created unrealistic solutions in some small municipalities that, in line with the 1991
census, had only a few members of national minorities, according to which these members had
the right to one council seat, regardless of whether persons who declared themselves as members
of national minorities in the 1991 census were still living in these municipalities after the war
there. In addition, these legal solutions were officially published late in order to be applied at the
municipal elections in 2004, which significantly delayed positive changes in practice.

At the same time, many municipalities addressed the BiH Parliamentary Assembly with a
question regarding the clarification of the categories “Yugoslavs” and “Muslims”. Instead of the
term national minorities and their enumeration, the Constitution of BiH uses the term “Others”,
thus leaving it to the legislation to determine, in accordance with objective criteria, which national
minorities are living in BiH, the method of their identification, and the measures they will take,
as their own obligation in protecting and affirming their rights. The term “Others” as a new
constitutional term was distinguished from individual categories of the population based on the
1991 census. According to the opinion of the advisory committee of the Council of Europe on the
basics of the Convention for the Protection of National Minorities, adopted on May 27, 2004, the
authorities in Bosnia and Herzegovina should “review” the current representation of “Others”. It is
completely correct to enable those who do not want to belong to any of the three groups of elective
peoples, who do not belong to any national minority, to sitin the electoral bodies, butitisimportant
that this does not happen at the expense of national minorities. By this view the authorities should
accept the necessary changes in the election laws to ensure that persons belonging to national
minorities are elected in the category of “Others”. ¢

The Constitutional Law Commission of the House of Representatives of the PA BIH considered
the inquiries and accepted the opinion of the Council of Ministers, which had on November 29,
2007, at the proposal of the Ministry of Human Rights and Refugees, determined the authentic

%5 Law amending the BiH Election Law, Official Gazette of BiH, no 20/4 of May 17, 2004.

26 Advisory Committee on the Framework Convention for the Protection of National Minorities: Opinion on
BiH adopted on May 27, 2004, https://rm.coe.int/CoERMPublicCommonSearchServices/DisplayDCTMContent?
documentld=090000168008becb
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interpretation of the provisions of the Law on the Protection of Members of National Minorities,
indicating that “Yugoslavs” and “Muslims” do not belong to the group of minority communities
in the sense of the law on the protection of the rights of members of national minorities.?’

Therefore, the Law amending the Election Law of BiH from 2008% introduced new solutions
in the new Chapter 13 A, but only two weeks before the 2008 Local Elections were announced.

The amendments were introduced in terms of the right to participation of members of national
minorities in local government, only in municipalities where their participation exceeds 3%. The
fact that their election is not guaranteed in the municipalities in which less than 3% of them live
is a form of discrimination, all the more so since only a few municipalities, according to the 1991
census, had more than 3% of representatives of national minorities (Trebinje 3.31% and Prnjavor
4.64%)%. The adoption of new legal solutions required the creation of legal conditions through
changes or amendments to the Municipal Statutes in a very short period of time. According to the
provisions of the Statute, it was mandatory to determine the number of councilors, representatives
of national minorities who will be elected in local elections, using data from the 1991 census,
within a period of only two weeks. Although only two municipalities had this obligation according
to that census, a total of 35 provided places for national minorities. It is important to note that
there were no registered candidates for national minorities for two municipalities®® even though,
according to the statutes of these municipalities, one council seat was provided for them.

The number of municipalities that have provided places for members of national minorities in
their Statutes has been decreasing over the years. A total of 32 municipalities did so in 2008, and
26 in 2012 and 2016, while that number was reduced to 21 in 2020, which had a negative effect
on the actual representation of members of national minorities at the local level in Bosnia and
Herzegovina.

Chapter 13A of the BiH Electoral Law prescribes the principles and criteria for the participation
of members of national minorities, which guarantee mandates in municipal and city councils.

Only the candidate whose name is on the special list of candidates belonging to national
minorities can be elected as a representative of a national minority.

The right to apply to participate in the elections in order to fill the guaranteed mandates for
the members of national minorities is to have:

a) registered associations or other registered organised form of activity of the national
minorities; and

b) groups consisting of at least 40 citizens who have the right to vote at minimum, who submit
the names of candidates along with the application to participate in the elections.?*

It is possible to nominate as many candidates as there are members of national minorities
who are elected in that constituency. Bosnia and Herzegovina has opted for several measures of
“positive discrimination” in its legal solutions. If the mandate is not assigned to a member of the
national minority, it remains vacant. In this way, BiH tried to reserve exclusive places for members
of national minorities. On the basis of discrimination of a certain group in the past, privileges and
rights are provided to that group today, which equalizes opportunities and creates true equality.

27 Ministry of Human Rights and Refugees: Proposal of opinion for authentic interpretation of provisions number:
08-02-3585-1340/07 of 8.10.2007.

28 Law amending the BiH Election Law, Official Gazette of BiH, no. 33/08 of 22.04.2008.

29 BiH CEC data derived from the 1991 census.

30 0dzak/ Vukosavlje and Breza.

31 BiH Election Law, Article 13.14, paragraph 4.
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On the example of the solution in Bosnia and Herzegovina the general election threshold of 3%
was not applied when allocating mandates from the list of members of national minorities for the
municipal or city council. This threshold means that a political party, coalition, list of independent
candidates and an independent candidate cannot participate in the allocation of mandates if it
does not win more than 3% of the total number of valid votes in the constituency?®?, and it applies
to all political subjects. The said advantage represents a special measure of positive discrimination,
which implies giving advantage to this group with the aim of eliminating real inequality. Another
measure of positive discrimination introduced for the 2008 Municipal Elections for candidates
belonging to national minorities is the abolition of the election certification fee. In addition,
mandates are first assigned to members of national minorities, followed by regular mandates.*

However, the legal solution that political parties have the right to offer their candidates for both
the list of national minorities and the regular list, and thus possibly win seats in the municipal
government, leaves a dilemma as to whether such representatives will continue to protect the
rights of national minorities or the interests of their parties.

In the municipal elections held on October 5, 2008, a total of 72 out of 106 certified candidates
belonging to national minorities were nominated by political parties and 12 by citizen associations,
while 22 candidates ran as independent candidates. The results showed that in the end, out of
a total of 35 elected candidates, 25 were representatives of political parties, 8 were independent
candidates, and only 2 were representatives of citizens’ associations.

Out of a total of 28 elected representatives of national minorities for municipalities in which
guaranteed seats were determined by the municipal statute at the 2012 Municipal Elections, 16
seats were won by political subjects, 2 seats were won by representatives of a group of 40 citizens,
and 10 elected representatives were representatives of associations.

A total of 26 representatives of national minorities out of 143 candidates were elected at the
2016 elections, whereof 13 were put forward by political parties, and 13 by a group of at least 40
citizens, and not a single representative of a citizen’s association, although 6 of them were certified
to participate in the elections.

Out of 71 certified candidates (although 196 applied) at the last 2020 Local Elections, only
2 candidates represented national minority associations. Ultimately a total of 23 representatives
of national minorities were elected, 8 from political parties, 1 representative of a coalition, 4 from
a group of 40 citizens and 10 independent candidates.?*

There are still no guaranteed positions for representatives of national minorities for the higher
levels of government in BiH. In the current practice, although political subjects can also put
forward “Others”, all elected representatives in the House of Representatives of the PA BiH were
from among the constituent peoples, with the occasional exception of one or two representatives
of the “Others”.*®

However, in order to implement the judgment of the European Court in the case of Sejdi¢ and
Finci v. BiH, the Sarajevo Canton was the only one to adopt the Amendment XLVI to the Constitu-
tion of the Canton®®, adding a new paragraph after paragraph 1 of Article 17 that reads:

32 Jdem, Article 13.5 in connection with Article 9.5.

3 [dem, Article 13.14 paragraph 14.

34 BiH CEC data.

% No representative of “Others” was elected to the House of Representatives of BiH PA at the 2014 General Elections.
3 Amendment XLVI to the Constitution of Sarajevo Canton, Official Gazette of Canton, no 6/13.
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“Members of national minorities in the Canton are guaranteed one seat in the Assembly, which
is filled in accordance with electoral regulations.”

A new paragraph 6 is also added, which reads: “The Caucus of Others is formed under
the condition that there is at least one representative who declares him/herself as ‘Others’, that is,
as a member of a national minority.”

Thus, only in one canton were the conditions set for representatives who declare themselves
as members of national minorities to have their caucus in addition to the constituent peoples,
however, the application of this article did not take root due to the lack of more detailed regulations
on the manner of their election at levels higher than municipal elections.

Conclusion

Although the achievement of national minorities participating in the decision-making process
at the local level since 2008 was a great step forward, their more active role in deciding on all
issues that are in the interest of national minorities is still not enabled in BiH.

Fourteen years of application of legal solutions enabling the participation of members of
national minorities in BIH also showed that the number of elected representatives decreased from
year to year, so that from the originally elected 35 representatives of national minorities at the
2008 elections that number was reduced to 23 at the last local elections in 2020. The results of
all previous local elections in which members of national minorities were elected show a greater
number of elected candidates of political parties than of registered associations or groups of
citizens, which are organized forms of activity of national minorities. The logical question is to
what extent these guaranteed seats are actually being abused by political subjects who already
have the guaranteed possibility of forcing their candidates through regular lists, and whether it
is in their interest to truly advocate for the resolution of issues that plague members of national
minorities.

Even today, relevant international institutions express particular concern that the constitutional
and legal system of BiH provides privileges and rights to the constituent peoples, which at the
same time are not provided to those who do not identify themselves as members of one of the
constituent peoples.’’” An additional problem lies in the fact that national minorities, if they are
included in the constitutional category of “Others”, have more rights (on the basis of the Law on
the Protection of National Minorities) compared to truly marginalized “others” who do not belong
to national minorities or “Others”.

If all these problems are added to the popular abuse of the national affiliation and the limited
possibility of checking the candidate’s national affiliation, which is linked exclusively to the 4-year
election cycle, it is necessary to review these legal solutions, and especially their effects on the
actual popularization of the participation of members of national minorities in political life.
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La Représentation politique des femmes dans la Francophonie

Marie-Christine ROSS
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Résumé :

La présente étude analyse la représentation politique des femmes dans les pays membres du Réseau des
compétences électorales francophones (RECEF), un réseau de I'Organisation internationale de la Francophonie.
L'étude analyse les facteurs liés a la représentation politique des femmes dans les Etats du RECEF, notamment
les modes de scrutins et les mesures incitatives, tels que les différents types de quotas, en plus de certains aspects
du cadre Iégal et certaines barriéres socioculturelles et économiques. L'étude présente trois études de cas : le
Sénégal, la France et le Québec afin d'illustrer I'impact des mesures incitatives sur la représentation politique
des femmes dans des contextes historiques et politiques différents.

Mots-clés : Réseau des compétences électorales francophones (RECEF), représentation politique des
femmes, Francophonie, élections, égalité femme-homme

Préambule

Bien que la moitié de la population mondiale soit constituée de femmes, ces dernieres sont
largement moins représentées que les hommes dans les assemblées législatives et dans les
gouvernements. Cette inégalité constitue une constante mondiale, quoiqu’elle varie d'une région
du monde a une autre et d’'un pays a l'autre.

Au-dela de la représentation politique des femmes, un processus électoral égalitaire inclut
également l'accés au vote des femmes, 'embauche de personnel électoral féminin, les modalités
du cadre légal favorisant des élections sécuritaires pour toutes et tous ainsi qu’'une série
d’autres facteurs. Lorsque la perspective de genre est appliquée de maniere transversale dans la
planification d’'un processus électoral, les actions de 'organisme de gestion des élections (OGE)
deviennent des vecteurs d'une démocratie plus égalitaire.

Dans I'objectif de contribuer a I’étude de ces questions, le Réseau des compétences électorales
francophones (RECEF)* a publié en 2021 L'égalité entre les femmes et les hommes au sein des
OGE et dans les processus électoraux: défis et pistes d’action pour les organismes de gestion des
élections. Rédigée avecla collaboration de I'Institut international pour la démocratie et 'assistance
électorale (International IDEA), cette publication brosse un portrait de la représentation politique
des femmes dans la Francophonie, incluant des études de cas spécifiques aux pays du RECEF ; de
I’égalité dans les processus électoraux ; ainsi que de 'égalité au sein des OGE de la Francophonie.
Cette étude a permis de mesurer le chemin parcouru et celui qui reste a traverser dans ce domaine.
Elle contribue aux réflexions sur le réle des OGE de la Francophonie en matiere d’égalité femme-
homme, un domaine de recherche encore peu exploré. Le tout est alimenté a la fois par une
consultation réalisée auprés des membres, par une analyse de données disponibles sur les Etats
membres du RECEF et par une revue des textes et des rapports disponibles sur ces enjeux.

! Le RECEF est un des 16 réseaux institutionnels de la Francophonie. Créé en 2011, il regroupe 33 OGE et a pour
objectif notamment de favoriser la professionnalisation par I'échange d’expériences et de bonnes pratiques en matiere
électorale. Pour plus d’information consultez le site web du RECEF : https://recef.org
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L'article qui suit est une publication originale inspirée du Chapitre 1 de cette étude, portant sur
la représentation politique des femmes dans les pays membres du RECEF. Il est possible de lire
I'intégralité de I'étude en visitant le site web du RECEF: recef.org.

La représentation politique des femmes dans la Francophonie

Le RECEF compte 31 Etats membres?, y compris la province du Québec, un Etat au sein de
la fédération canadienne. Selon les données des élections tenues de 2016 a 2021, la moyenne
de représentation des femmes dans les parlements des Etats du RECEF se situe tout juste en
deca de la moyenne mondiale, avec un taux de 23,8 %. Derriere les moyennes continentales et
cette moyenne pour le RECEF se cachent de grands écarts de représentation des femmes dans
les parlements. Chaque Etat est différent du fait de ses référentiels culturels, sociologiques
et juridiques, et explique les écarts entre les différents Etats membres du RECEF en termes de
représentation politique. C’est a ce titre que la représentation politique des femmes se situe entre
des écarts de 61,3 % (Rwanda) a 2,5 % (Haiti). Mis a part le cas particulier du Rwanda, trois Etats
ont des parlements paritaires: le Sénégal, la Belgique et le Québec. La France, le Burundi et le
Cameroun sont prés de la zone paritaire avec des taux au-dessus de 30 %. Ainsi, seulement 7 Etats
sur 31 se trouvent dans la zone paritaire ou prés de I'étre. A 'autre extrémité du spectre, 7 Etats
se trouvent sous la barre des 15% de femmes représentées dans leur parlement. Le graphique
suivant présente les données par pays membres du RECEF3.

Graphique 1 : Pourcentage de femmes dans les parlements des Etats du RECEF

Les facteurs liés a la représentation politique des femmes dans les Etats du RECEF

Les tendances statistiques exposées ci-dessus mettent en relief le fait que la simple
reconnaissance des droits civiques et politiques des femmes tels que le droit de voter et de se
porter candidate n’a pas permis une représentativité égale entre les femmes et les hommes dans
les assemblées législatives. La complexité de la société d'un Etat ne peut donc pas étre reflétée avec
la simple statistique du taux de représentation des femmes dans les parlements. La plupart du
temps, les résultats statistiques ne viennent pas nécessairement « d'une discrimination volontaire
du milieu politique envers les femmes, mais plutdt d’'une discrimination systémique engendrée
par une multitude de facteurs »*.

2En 2022, le Royaume du Maroc a joint les rangs du RECEF. I ne fait donc pas parti de I'analyse dans cette étude.

311 est possible de consulter des données complétes dans I'étude intégrale, en annexe 3.

* Elections Québec, Femme et politique : facteurs d’influence, mesures incitatives et exposé de la situation québécoise,
Collection Etudes électorales, 2014, p. 3.
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La littérature sur la représentation des femmes en politique abonde pour tenter d’expliquer
la situation: plusieurs facteurs ont des effets sur la représentation politique des femmes et ils
interagissent les uns avec les autres. Dans chaque contexte, ils donnent des indices sur I'état de la
situation. En effet:

«la présence de I'’ensemble de ces facteurs doit bien siir étre relativisée : chacun d’entre eux n’a
pas un impact similaire, outre qu’ils peuvent varier selon le pays en cause [...], tous ces facteurs
n‘ont pas un impact unique sur la représentation des femmes, et [qu’] ils peuvent avoir une
influence mutuelle, tout en agissant directement sur la participation politique féminine® ».

Le tableau® suivant présente les différents facteurs qui influent la représentation politique.

Tableau 2 : Les facteurs qui influent sur la représentation politique des femmes

Les modes de scrutin et la représentation politique des femmes

Les modes de scrutin font partie des facteurs légaux et institutionnels pouvant avoir des effets
sur la représentation politique des femmes. Comme pour I'ensemble des facteurs présentés dans
le tableau précédent, il n'y a pas de corrélation concluante et claire de I'effet du mode de scrutin
sur la représentativité lorsqu’il est analysé de maniere isolée. Il faut plutot considérer une série de
dynamiques et de facteurs propres a chaque Etat, y compris la maniére dont se concrétise ce mode
de scrutin et si on y introduit des mesures incitatives (listes ouvertes ou fermées, alternance entre
les femmes et les hommes sur la liste, principe de colistier, etc.). Il est cependant possible d’avancer
qu’'un mode de scrutin proportionnel est plus propice a I'intégration de mesures incitatives qui,
en conséquence, peuvent avoir des effets plus marqués sur les résultats de la représentation
politique des femmes. Les modes de scrutin aux élections parlementaires chez les membres du
RECEF varient entre un systéme proportionnel dans 14 Etats, un systéme majoritaire dans 9 Etats
et un systéme mixte dans 8 Etats.

Les mesures incitatives aux candidatures féminines
Le cadre légal ou les autres mesures législatives peuvent avoir des effets positifs sur la
représentation politique des femmes, comme les quotas 1égaux et les quotas volontaires.

Les quotas et les siéges réservés

En plus de pouvoir présenter plus d’'une personne candidate par circonscription, les modes de
scrutin proportionnels et mixtes permettent plus facilement d’introduire des mesures incitatives,
comme les quotas de représentation. Parmi les systémes majoritaires, seulement deux Etats

5 Ibidem, p. 67.
¢ Ibidem, p. 68.
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(France et Haiti) mettent en place des mesures incitatives, alors que 15 des 22 Etats ayant des
systémes proportionnels ou mixtes le font.

Tableau 3 : Représentation politique des femmes en fonction des modes
de scrutin et des mesures incitatives

En effet, les 17 Etats du RECEF ayant des mesures incitatives ont en moyenne 28 % de femmes
dans leur parlement, alors que les 14 Etats n’ayant aucune mesure incitative n’ont un taux que
de 18,7 %. Malgré cette différence importante, le Québec et le Canada viennent une fois de plus
faire gonfler la moyenne de la représentation des femmes dans les pays ou les lois électorales ne
prévoient ni quotas ni siéges réservés. En excluant ces deux Etats, la moyenne chute a 15,8%,
soit pres de la moitié de la moyenne des pays ayant de telles mesures incitatives. En contrepartie,
certains Etats disposant de mesures incitatives ont une trés faible représentation des femmes,
comme Haiti et le Burkina Faso. Dans ce dernier, le scrutin est proportionnel et les listes doivent
avoir 30% de candidatures féminines, sinon les partis politiques s’exposent a une pénalité
financiere. Avec 6,3% de femmes au parlement, nous constatons que cette mesure n’est pas
suffisamment coercitive pour modifier les stratégies des partis politiques. A Haiti, le quota de
30 % de femmes n’est accompagné d’aucun suivi ni d’aucune sanction. Par conséquent, les partis
politiques ne le respectent pas. En I'absence de conséquences pour le non-respect du quota, la
mesure incitative perd son sens dans ce pays. En effet, les quotas légaux sont souvent associés a
des pénalités financiéres en cas de non-respect.

Dans certains cas, les mesures incitatives prennent la forme de récompenses financieres pour
les partis politiques ayant atteint les objectifs prévus. Par exemple, depuis 2010, le Cap-Vert
accorde un financement public uniquement aux partis qui ont fait élire au minimum 25% de
femmes. En 2019, le gouvernement capverdien a par ailleurs adopté une loi sur la parité instaurant
«une représentation minimale de 40 % de chaque sexe sur les listes de candidats aux organes
collégiaux du pouvoir politique, a savoir '’Assemblée nationale, le Conseil municipal et '’Assemblée
municipale’». En cas de non-respect, la liste de candidats non paritaire se voit rejetée.

Les quotas volontaires

Les quotas volontaires consistent en des objectifs adoptés par les partis politiques par la
modification de leurs réglements internes, par vote de leurs membres ou par ordre de leur chef.
Contrairement aux quotas légaux, les quotas volontaires sont non contraignants et ne prévoient
donc aucune sanction. Leur mise en ceuvre dépend de la volonté et de la culture propres a chaque
parti politique. Un parti peut donc décider d’exiger un quota dans les candidatures qu’il présente
pour une élection ou encore peut décider de réserver un certain pourcentage de siéges qu'il
remporte a un groupe visé (femmes, minorités, etc.).

7 Cap-Vert: 'approbation de la loi sur la parité a été bien accueillie dans le pays: http://french.xinhuanet.com/
afrique/2019-11/06/c_138531424.htm
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Lefficacité des quotas volontaires sur la représentation des groupes visés dépend de I'environnement
social, du succes électoral des partis qui s'imposent des cibles, ou encore du nombre de partis qui
adherent volontairement a un systeme de quotas. Parfois, on assiste a un effet d’entrainement lorsque
des partis adverses adoptent des quotas volontaires. Les adversaires, qui souhaitent demeurer sur
I'échiquier politique, vont emboiter le pas. De la méme maniére, pour augmenter leur popularité chez
certaines franges de l'électorat, les partis politiques se doteront d’objectifs internes pour atteindre
une meilleure représentativité dans leurs candidatures®. Les quotas volontaires peuvent étre aussi
jumelés a des mesures incitatives financieres. Plutot que de pénaliser les partis, ces derniers peuvent
étre encouragés financierement lorsqu'ils présentent un certain nombre de candidatures féminines. Par
exemple, depuis 2006, en Roumanie, la loi régissant le financement des partis politiques prévoit une
majoration du financement étatique des partis en fonction de la proportion des femmes qu'ils font élire®.

L'étape importante du recrutement des candidates

La littérature sur la représentation politique des femmes note qu’un frein important se déroule
a I'étape cruciale du recrutement de candidates. Le sexisme et les préjugés teinteraient le
processus de recrutement et de sélection par les partis politiques?’. La structure méme de ces
derniers aurait des effets sur les processus de recrutement, sans que ce soit nécessairement
volontaire de leur part. Sur ce dernier point, le taux de représentation des femmes dans les
postes de direction des partis politiques et dans leurs instances a des effets sur la maniere
dont leurs activités seraient menées, dont leurs systémes de recrutement. Selon une étude
de I'International IDEA dans 54 pays africains, la proportion de femmes dans les postes de
direction des partis politiques serait de 12 %!

Le cadre légal comme frein a la participation politique des femmes

Parfois, le cadre 1égal peut devenir un frein a la participation politique des femmes. Certaines
inégalités systémiques entre les femmes et les hommes dans un Etat ressortent parfois a
I'analyse selon une perspective de genre des différentes politiques publiques ou lois. Congues
sans nécessairement avoir l'intention délibérée de créer ces inégalités, elles sont pourtant bien
présentes. En ce sens, les textes d’'une loi électorale peuvent creuser un fossé entre les candidats et
créer des inégalités entre femmes et hommes, mais aussi entre les membres composant une classe
sociale ou économique, une race ou une ethnie, etc.

Dans le cas des Etats membres du RECEF, il a été noté que certaines dispositions des lois
électorales freinent la participation politique des femmes, dont I'exigence d'une caution financiere
pour se porter candidat, le parrainage des candidatures ou d’autres mesures administratives!2.

Pour contrer et prévenir ces effets, une révision des lois électorales dans une perspective de
genre permettrait d’intégrer les principes d’égalité a toutes les étapes du processus électoral, a la
fois au bénéfice de la diversité des candidatures, mais pour toutes les parties prenantes'3. Les OGE
(et autres acteurs concernés) peuvent ainsi repérer des sections pouvant avoir des effets sur la

8 Elections Québec, Femme et politique..., op. cit., p. 118.

9 Ibidem, p. 60.

10 Ibidem, p. 78.

11 IDEA, International IDEA, Women'’s political participation: Africa Barometre, 2021, p. 7.

12 Dans la consultation aupres des membres du RECEF, une question a choix de réponse abordait ’enjeu du cadre
légal. Sur les 12 répondants, 7 ont répondu qu’aucune prescription de la loi n’avait pour effet de freiner la participation
politique des femmes. Au contraire, parmi les freins évoqués, 6 ont mentionné la caution financiére, 3, le parrainage des
candidatures, et 1, des mesures administratives.

13 International IDEA, Women'’s political participation: Africa Barometer, op. cit., p. 110.
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participation politique et électorale des femmes (ex.: criteres d’éligibilité, cadre de financement
des partis politiques, aspects de sécurité électorale, etc.) et évaluer I'adéquation de la loi avec les
engagements de 'Etat en matiére d’égalité et les instruments internationaux qu'il a ratifiés'*. Bien
qu’ultimement le législateur demeure responsable de concevoir et de voter la loi, 'OGE peut faire
des recommandations pour des processus plus équitables.

Les barriéres sociologiques a la participation des femmes comme candidates a une
élection

Malgré l'existence de dispositions légales ou de mesures de discrimination positive
administratives, des barriéres sociologiques demeurent un frein majeur a la participation
politique des femmes. Cela est vrai pour I'’ensemble des membres du RECEF, a des degrés variés,
et se manifeste differemment d’'un pays a l'autre. La consultation menée auprés des membres
du RECEF a permis de relever certaines de ces barrieres. Dans certains cas, I'acceptation que les
femmes accedent a des postes de responsabilité de haut niveau n’est pas acquise.

Les facteurs comme «la socialisation, les roles sexospécifiques, les perceptions concernant les
cheminements de carriere appropriés pour les femmes, ainsi que les stéréotypes ou les préjugés
inconscients a I'égard des postes de responsabilité » sont présents. Dans d’autres contextes, les
barrieres culturelles dans I'ensemble du pays ou certaines de ses régions ainsi que le poids de
la tradition, des pratiques et des coutumes entrent en jeu, la «société patriarcale» n’étant pas
«préte» a accepter la participation des femmes. Les responsabilités familiales des femmes et leur
situation sur le marché de I'emploi (conditions de travail et rémunération) sont défavorables a une
intégration dans le monde public et politique. Des contraintes financiéres personnelles ajoutées
a celles exigées pour se porter candidates demeurent un frein supplémentaire’®. Parmi d’autres
facteurs mentionnés par les membres du RECEF, les suivants sont importants a noter, dont le
mangque de confiance des femmes dans leurs aptitudes; les efforts insuffisants pour recruter des
candidates; les campagnes électorales difficiles a financer; la violence et le harcelement fondés
sur le sexe; etc.

Les études de cas'®

Le Sénégal

Les femmes sont culturellement mobilisées dans la sphere politique sénégalaise, mais
historiquement et culturellement, elles n’étaient pas nombreuses dans des postes de pouvoir
ou de représentation. Malgré une augmentation constante de leur représentation a I’Assemblée
nationale, passantde 0% en 1957 a 22 % en 2007, le pays a voté la Loi instituant la parité absolue
homme-femme, le 28 mai 2010, afin d’accélérer le cours de I'histoire.

Le Sénégal a un mode de scrutin mixte, dont 90 siéges sont pourvus au scrutin majoritaire,
dans des circonscriptions ayant de 1 a 5 sieges, selon leur population. Il y a donc des listes de
candidats pour les circonscriptions plurinominales. De plus, il y a une liste nationale de 60 siéges

1# Dans son étude publiée en 2021, International IDEA propose cette stratégie. On y présente le cas d’un groupe de
la société civile du Zimbabwe ayant développé et présenté une loi modéle sensible au genre aupres des instances. Ce
groupe a multiplié les démarches pour faire valoir que la loi devait étre en adéquation avec les engagements nationaux
et internationaux du pays pour assurer un systeme électoral équitable (ibidem, p. 136).

5 Les éléments présentés sont tirés de la consultation des membres du RECEF.

16 La version intégrale de I'étude contient 6 études de cas, soit le Rwanda, le Sénégal, la France, la Tunisie, le Canada
et le Québec.
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élus au scrutin proportionnel. Depuis 2016, il y a 15 sieges réservés pour la diaspora, pour un total
de 165 sieges.

La loi sur la parité prévoit une alternance entre les femmes et les hommes sur les différentes
listes électorales. Les résultats de cette loi sur la représentation des femmes sont sans équivoque.
Des les élections législatives de 2012, suivant 'adoption de la loi, le pourcentage de femmes au
parlement est passé de 22% a 42,7 %, apportant ainsi la représentation dans la zone paritaire
située entre 40 % et 60 %. Le Sénégal fait partie des quelque 20 pays dans le monde ayant une
députation dans la zone paritaire, et n’a rien a envier aux pays scandinaves souvent cités pour la
place qu’occupent les femmes dans leurs parlements. Encore une fois, les mesures incitatives ont
permis a la représentation des femmes de faire un bond historique dans ce pays.

Graphique 2 : Evolution du pourcentage de la représentation des femmes au Sénégal, 1957-2021

La France

La France est un pays ou les femmes sont trés actives dans la vie publique et sur le marché
du travail, mais qui ne parvenait pas a dépasser 10 % de représentation féminine au tournant
du millénaire. Le mode de scrutin majoritaire uninominal a deux tours ne favorise pas un grand
nombre de candidatures féminines aux élections. Le 6 juin 2000, la Loi tendant a favoriser I'égal
accés des femmes et des hommes aux mandats électoraux et fonctions électives a été adoptée.
Cette loi contraint les partis politiques a présenter un nombre égal d’hommes et de femmes
pour les élections régionales, municipales, sénatoriales et européennes. Pour les élections
législatives, la loi est plus souple et ne prévoit qu'une pénalité financiere du financement public
aux partis politiques ne présentant pas 48 % de candidates. Plus I'écart est grand avec la cible
fixée par la loi, plus la pénalité financiere est importante. Cette loi a favorisé une accélération du
nombre de candidatures lors des élections subséquentes. Néanmoins, afin d’accélérer davantage
la représentation des femmes a I'’Assemblée nationale, le pays se dote, le 4 aolit 2014 de la Loi
pour I'égalité réelle entre les femmes et les hommes, qui double les pénalités financiéres prévues
aux regles de financement public des partis politiques. Cette nouvelle loi permet une nouvelle
accélération de la représentation des femmes dans I'histoire politique de la France.

Ces deux lois favorisant la parité démontrent qu’il est possible d'introduire une mesure incitative
dans un mode de scrutin majoritaire uninominal, et d’avoir des résultats sur la représentation
des femmes. Dés les élections de 2002, la représentation des femmes a fait des bonds successifs
de 2%, 6%, 8% et 12% lors des quatre élections législatives qui ont suivi I'introduction de ces
mesures financieres incitatives, faisant passer la représentation des femmes de 10,9 % aux portes
de la zone paritaire a 39,5 %. Ce bond d’environ 30% en 15 ans correspond a une évolution de
2% par année, ce qui est quatre fois supérieur a 'augmentation annuelle de 0,5 % observée par
I'Union interparlementaire a I'échelle mondiale. Sans ces mesures incitatives, la proportion des
élues francaises pourrait toujours étre inférieure a 20 % en 2020.
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Graphique 3 : Evolution du pourcentage de la représentation des femmes en France, 1945-2021

Le Québec

La province du Québec, au sein du Canada, est aussi dotée d’'un mode de scrutin uninominal
a un tour. Ce cas démontre qu'avec une volonté des partis politiques, méme sans mesures
contraignantes ou incitatives, il est possible d’augmenter la représentation politique des femmes.
Lors des élections générales provinciales de 2018, le Québec a élu 41,6 % de femmes a son
Assemblée nationale, un taux historique pour cette province marquée jusqu’alors par des gains
et des reculs en cette matiere. En effet, jusqu’alors, les données de la représentation des femmes a
I'’Assemblée nationale du Québec montraient que le taux n’avait progressé que de 2,4% en 10 ans
(de 2003 a 2013) et qu’en 2013, les femmes n’avaient encore jamais occupé le tiers des sieges'’.

Lors de la campagne de 2018, le Québec a cependant assisté a un changement dans I'attitude et
les stratégies des partis. Ces derniers ont fait un effort pour présenter davantage de candidatures
féminines afin de dégager une image publique positive. Un certain effet d’entralnement entre
les partis politiques et le suivi médiatique de cet engagement a mené aux résultats historiques
cités précédemment. Les prochaines élections provinciales du Québec, prévues en octobre 2022,
permettront de suivre cette évolution a long terme et de savoir si ces résultats sont le début d'une
nouvelle ere de parité durable ou une simple parité contextuelle et d’exception.

Graphique 4 : Evolution du pourcentage de la représentation des femmes
au Québec, 1957-2021

17 Elections Québec, Femme et politique..., op. cit., p. 1.
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L'impact des mesures incitatives

Le portrait dressé sur la représentation des femmes dans les Etats du RECEF démontre que
derriere les moyennes mondiales et continentales de la représentation des femmes se cachent des
écarts trés importants entre les pays. Et I'évolution mondiale annuelle de 0,5% est grandement
tributaire de I'introduction de mesures incitatives dans certains pays, faisant ainsi progresser plus
rapidement la représentation politique des femmes.

En effet, les mesures incitatives permettent de faire augmenter réellement la représentation
politique des femmes, comme l'illustrent les exemples du Québec, du Sénégal et de la France, qui
ont trois systemes électoraux totalement différents. D’autres cas, comme le Burkina Faso ou Haiti,
démontrent que des mesures incitatives mal ciblées ou non contraignantes ne permettent pas
de faire évoluer la représentation des femmes positivement, un peu a 'image des Etats n’ayant
aucune mesure incitative, et ont statistiquement une représentation féminine tres en deca des
moyennes des pays ayant de telles mesures.

Par ailleurs, au-dela de ces structures institutionnelles et 1égales, des facteurs sociologiques,
historiques, culturels et autres influencent 1'état de la situation dans chaque pays. Les OGE
membres du RECEF peuvent jouer un rdle, dans les limites imposées par leur cadre législatif, afin
de travailler sur cette situation. De plus, la structure organisationnelle des OGE et la représentation
des femmes a l'interne ont un effet sur les dynamiques d’égalité entre les femmes et les hommes
tout au long du cycle électoral.
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Abstract:

The paper focuses on the implications of the concept of accessibility of the electoral process for voters and
candidates. The basis for the reflections are the right to free elections and the respective case-law of the European
Court of Human Rights as well as the standards and best practises developed by the Venice Commission and
OSCE Office for Democratic Institutions and Human Rights (ODIHR) over the last decades, most notably the
Code of Good Practice in Electoral Matters. Reference will also be made to various reports concerning selected
issues in this field.
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I. General remarks

A vital democracy depends on the active participation of its citizens. Therefore, it is in the core
interest of any democratic state to foster the citizens’ participation, which is primarily exercised
through taking part in elections. The right to free elections as guaranteed in Article 3 of Protocol
1 of the European Convention on Human Rights enshrines the individual right to democratic
involvement, containing both the right to vote and the right to stand for elections.! However,
any right requires preconditions and settings to be exercised adequately and effectively. This is
especially true for the (active) right to vote and the (passive) right to stand for elections.

It is first and foremost the task of the domestic legislation to define the preconditions and
procedure of the voting process in order to enable the citizens to make effective use of their
democratic rights. States should take care not to devise overcomplicated legislation. Instead,
“electoral laws should be precise, clear and easily understandable for electoral officials, candidates
and voters alike”? This is a first and very basic precondition to make the voting process accessible.

It is then up to all authorities and bodies to implement the respective law in a manner that
again enables the citizens to make effective use of their right to vote and to stand for elections.
Experience shows that it is not enough to have the “perfect” legal framework for the organisation
and processing of democratic elections. Well-drafted electoral laws alone are not a guarantee for
a democratic election.? In addition, there does not exist a perfect electoral system which could be
applied worldwide.*

While legislation is undoubtedly important, we must not underestimate the crucial role of
implementation. The implementation of the law in every single election with the mindset of

! Christoph Grabenwarter, European Convention on Human Rights. Commentary (C.H. Beck, 2014), Protocol 1, Article
3, para. 6.

2 Michael Krennerich, Report on electoral law and electoral administration in Europe. Synthesis study on recurrent
challenges and problematic issues, CDL-AD(2020)023, para. 15.

8 Report on electoral law and electoral administration in Europe. Synthesis study on recurrent challenges and
problematic issues, CDL-AD(2006)018, para. 9.

* Michael Krennerich, Report on electoral law and electoral administration in Europe. Synthesis study on recurrent
challenges and problematic issues, CDL-AD(2020)023, para. 245.
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supporting the effective use of the democratic rights is at least as important as the legislation
itself. All of the election stakeholders must commit themselves to a fair and free election and
to implementing the law objectively.® To create and safeguard the accessibility of the electoral
process is one crucial aim of both the law and its implementation.

Against this background, I will focus on some implications of the concept of accessibility
of the electoral process for voters and candidates. The basis for my reflections are the right to
free elections and the respective case-law of the European Court of Human Rights as well as the
standards and best practises developed by the Venice Commission and OSCE Office for Democratic
Institutions and Human Rights (ODIHR) over the last decades, most notably the Code of Good
Practice in Electoral Matters.® Reference will also be made to various reports concerning selected
issues in this field.

I1. Accessibility for voters

1. The first precondition for the accessibility of the electoral process is granting the right to vote.
Article 3 of Protocol 1 guarantees universal suffrage. This principle is of the utmost importance. As
the European Court of Human Rights rightly stated: “Any departure from the principle of universal
suffrage risks undermining the democratic validity of the legislature thus elected and the laws
which it promulgates.”” However, this does not mean that there are no legitimate conditions
potential voters may be asked to fulfil. Requirements regarding nationality and residence as well
as a minimum age are laid down in most countries’ legislations and are accepted as inherent
limitations to the right to free elections by the European Court of Human Rights. In the majority
of member states of the Council of Europe (CoE), the voting age is 18 years or older.® Austria and
Malta, for example, have a minimum voting age of 16 for national elections, while other member
states are debating whether to also lower the voting age, thereby actively engaging young people.’
These limitations are not the focus of this paper but should be mentioned for the sake of the full
picture. There is no accessibility without the right to free elections.

2. According to the Code of Good Practice in Electoral Matters, the proper maintenance of
electoral registers is not only vital in guaranteeing universal suffrage, but also a precondition for
the accessibility of the electoral process for every citizen. Electoral registers must meet a number
of conditions to be kept reliable:

— there must be permanent electoral registers;

— there must be regular updates, at least once a year;

— the electoral registers must be published;

— there should be an administrative procedure subject to a judicial control or a judicial procedure
enabling citizens not on the register to have their names included;

S Report on electoral law and electoral administration in Europe. Synthesis study on recurrent challenges and
problematic issues, CDL-AD(2006)018, para. 9.

¢ Code of Good Practice in Electoral Matters. Guidelines and Explanatory Report, CDL-AD(2002)23.

7 ECtHR, Sukhovetskyy v. Ukraine, 13716/02, 28 March 2006, para. 52.

8 Michael Krennerich, Report on electoral law and electoral administration in Europe. Synthesis study on recurrent
challenges and problematic issues, CDL-AD(2020)023, para. 39.

9 Ibidem, para. 40.
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— a procedure of the same kind should make it possible for citizens to have erroneous entries
corrected.!®

The exact form of voter registers can vary. In some European countries, population databases
serve as a means to compile the list of eligible voters. In contrast, states may also only include
voters in case they request it.!!

The European Court of Human Rights determined that an active system of voter registration
does not in itself amount to a breach of Article 3 of Protocol No. 1.'2 In a case brought by the
Georgian Labour party, the Court pointed out the state’s wide margin of appreciation with respect
to the design of the system of voter registration®? and stressed that many other democracies also
had a comparable system in place.' It is acceptable for voters not to be included automatically on
the registers, but only on their request. However, providing accessibility to the electoral process
calls for a clear, transparent and simple procedure with adequate time-limits for any voter to be
included on the electoral register. Voters also have to be able to ask corrections of their data. In
addition, it is crucial that complaints can be brought before courts.'® In general, the possibility to
bring forward complaints exists in all CoE member states, although the exact design differs.!®

3. The guarantee of universal suffrage must correspond to the guarantee of universal
accessibility of the electoral process. Every person enjoying the right to vote must be in the position
to effectively exercise this right. The voting process should not be too complicated and should be
made public and transparent prior to voting day. Information on how to exercise the right to vote
should be provided for, and be easily accessible through different channels. Voter education is
deemed to be an integral part of the election process. It refers to basic information on elections (e.g.
date and type of elections) and explanations of electoral procedures (voters registration, voting
system, etc.), and usually also addresses the voters’ motivation and preparedness to participate
fully in the elections. Voter education is particularly central in emerging and new democracies and
in situations where new electoral provisions or technologies are being applied for the first time.!”
Special attention should be given to voters exercising their right for the first time. In addition,
it is important to focus on persons with disabilities, internally displaced persons and national
minorities, where voter education is concerned.'®

With a view to the accessibility of information on the electoral process, the use of languages
is crucial. In order to make electoral laws and material accessible to all citizens it is important
that these public documents are published in all officially recognised and protected minority
languages.®®

10 Code of Good Practice in Electoral Matters. Guidelines and Explanatory Report, CDL-AD(2002)23, para. 1.1.2.

11 Michael Krennerich, Report on electoral law and electoral administration in Europe. Synthesis study on recurrent
challenges and problematic issues, CDL-AD(2020)023, para. 72.

12 ECtHR, Georgian Labour Party v. Georgia, 9103/04, 8 July 2008.

3 Ibidem, para. 90.

* Ibidem, para. 91.

15 Michael Krennerich, Report on electoral law and electoral administration in Europe. Synthesis study on recurrent
challenges and problematic issues, CDL-AD(2020)023, para. 77.

16 Ibidem.

17 Report on electoral law and electoral administration in Europe. Synthesis study on recurrent challenges and
problematic issues, CDL-AD(2006)018, para. 51.

18 Michael Krennerich, Report on electoral law and electoral administration in Europe. Synthesis study on recurrent
challenges and problematic issues, CDL-AD(2020)023, para. 34.

19 Code of Good Practice in Electoral Matters. Guidelines and Explanatory Report, CDL-AD(2002)023, para. 1.3.1.b).
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While the main institutions responsible for voter education are the administration bodies,
it has been suggested to also involve political parties, non-governmental organisations and the
media to achieve a higher impact.?

4. Specific efforts have to be undertaken to improve the accessibility of the electoral process for
specific groups in order to guarantee a non-discriminatory access.

One of these groups are disabled persons. Generally speaking, it can be established that the
awareness regarding the situation of disabled persons in the electoral process has been improved
in the last years. There has been a shift from general declarations to more detailed approaches,
concentrating on how best to implement the voting rights of this group.?! Thinking of the very
concrete accessibility of the polling stations for physically handicapped persons, many measures
have been adopted in order to also enable this group of voters, disabled and elderly people, to enter
the polling stations. Best practices and check lists had been developed (and applied subsequently)
which improved the situation on the ground. Due to the sometimes costly and expensive adaption
of buildings, there is still some progress to be made. The accessibility of the electoral process for
blind voters is mostly provided for by offering support by other persons - with the side effect of
occasional interfering with the right to a secret vote.

What is still an unsolved question is the exercise of the right to vote by mentally disabled
persons. According to the European Court of Human Rights an absolute bar on voting for any
person under partial guardianship, irrespective of his or her actual faculties, is not in line with
Article 3 of Protocol 1. In Alajos Kiss v. Hungary the Court addressed this issue in detail.? The
Hungarian Government put forward the argument that the legislature must be allowed to restrict
voting rights for those who are not capable of judging the consequences of their decisions and
making reasonable decisions. The Court held that while the restriction of the right to vote for
persons under guardianship might constitute a legitimate aim, a general ban on voting was not
proportionate. Rather it is required that an individualised judicial evaluation must take place. The
Court also highlighted that mentally disabled persons constitute a particularly vulnerable group
among the population, which leads to a narrowing of the margin of appreciation for states.

This is not an isolated case. The European Economic and Social Committee (EESC) found
that in member states of the European Union, we can witness a trend away from general bans
towards a more individual evaluation.?? It should also be mentioned in this context that in 2019,
the German Federal Constitutional Court ruled that certain provisions of Germany’s electoral law
disenfranchising persons under guardianship were contrary to the constitution. A restriction on
the right to vote may be constitutional, but only if the respective law meets certain conditions.?*

Against this background, the discussion on the accessibility of the voting process for mentally
disabled persons still has to be continued.

20 Michael Krennerich, Report on electoral law and electoral administration in Europe. Synthesis study on recurrent
challenges and problematic issues, CDL-AD(2020)023, para. 36.

2 European Economic and Social Committee, Real rights of persons with disabilities to vote in European Parliament
elections. Information report (2019), SOC/554, para. 3.4.2.

22 ECtHR, Alajos Kiss v. Hungary, 38832/06, 20 May 2010, paras. 41—43; see also Michael Krennerich, Report on
electoral law and electoral administration in Europe. Synthesis study on recurrent challenges and problematic issues, CDL-
AD(2020)023, para. 57.

23 European Economic and Social Committee, Real rights of persons with disabilities to vote in European Parliament
elections. Information report (2019), SOC/554, para. 5.2.1.

2% German Federal Constitutional Court, 2 BvC 62/14, 29 January 2019; see also European Economic and Social
Committee, Real rights of persons with disabilities to vote in European Parliament elections. Information report (2019),
SOC/554, para. 5.2.2.
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The authorities also have to take specific measures in order to safeguard the accessibility of
the electoral process for people living in care homes/nursing homes/hospitals, for prisoners or
for people pursuing the military service. States have developed different ways and means to give
those groups the opportunity to exercise their right to vote, including commissions established
in the institutions concerned or “mobile commissions”. In any case, a fair balance must be found
between facilitating the voting process and guaranteeing the secret ballot and the safeguarding
against fraud or other irregularities.

Regarding citizens residing abroad, there is no international standard providing for the right
to vote. Nor is there any standard providing for the possibility to vote from abroad (rather than by
coming back to the country of origin).2> Whether to allow persons residing abroad to vote is a very
complex issue.?® This complexity is evidenced by the fact that these citizens are not a homogenous
group. On the contrary, some might stay abroad for a very short while, others for a temporary
period to study or work, while some persons live abroad permanently.?” There is also the subset of
persons living de facto abroad, but who are still listed as residents in their original country.?® With
a view to this last group, it is essential to counter impersonation and multiple voting by residents
who claim to impersonate individuals de facto living abroad.?

In 2007, the Venice Commission formulated the essential factors to consider where the voting
rights of citizens residing abroad are concerned: “Countries considering arrangements for external
voting will have to balance universal suffrage against transparency and security during elections.
It is also a matter of costs to what extent large groups can be accommodated.”® To find the right
balance between universality on the one hand and transparency and security on the other is not
an easy task.

The European Court of Human Rights, while highlighting the importance of voting rights of
persons abroad, has also seen restrictions as justified when they were based on arguments like
the following: non-residents may worry less about and have less knowledge about a state’s daily
problems or may be less affected by the decisions of political institutions.?

The international trend is however favourable to out-of-country voting. In most CoE member
states we find provisions relating to out-of-country voting. Among the most recent member states
are Hungary, Romania and Greece.*? In Sitaropoulos and Others v. Greece, the Court studied 33 CoE
member states and found that 29 had implemented procedures permitting casting one’s votes
abroad.®? Yet, the Court did not impose an obligation on states to enable citizens living abroad to
cast their vote.** In Shindler v. UK the Court once more stressed the clear trend towards a more
inclusive electoral system with a view to non-residents, but argued that “the legislative trends are
not sufficient to establish the existence of any common European approach concerning voting

25 Summary report on voters residing de facto abroad, CDL-AD(2015)040, para. 11.

26 Report on out-of-country voting, CDL-AD(2011)022, para. 5.

27 [bidem, para. 6.

28 Summary report on voters residing de facto abroad, CDL-AD(2015)040, para. 1.

2 Ibidem, para. 31.

30 Joint opinion on the 26 February 2007 amendments to the electoral code of the Republic of Armenia, CDL-
AD(2007)023, para. 10.

31 Report on out-of-country voting, CDL-AD(2011)022, para. 69.

32 Michael Krennerich, Report on electoral law and electoral administration in Europe. Synthesis study on recurrent
challenges and problematic issues, CDL-AD(2020)023, para. 52.

33 Report on out-of-country voting, CDL-AD(2011)022, para. 14.

3+ ECtHR, Sitaropoulos and Giakoumopoulos v. Greece, 42202/07, 15 March 2012, para. 75.
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rights of non-residents.”*> The Court acknowledged that the matter should be kept under review,
but once more highlighted the margin of appreciation the states possess in this field.?® It has
become clear therefore that while there may not be a common approach yet, this is clearly a highly
dynamic field of election law.

If out-of-country voting is allowed, it should not remain wishful thinking but the state has to
take measures to ensure its effectiveness. Effective measures in favour of voters abroad imply
making their registration and the exercise of their right to vote as easy as possible, if necessary
by multiplying the number of polling stations and voting methods (including postal, internet and
proxy voting).3” However, the risk of electoral fraud should be minimised, which is why the list of
documents which serve as identity confirmation should not be very extensive.3®

5. The advent of the internet has dramatically altered political life. Voters are able to not only
access awealth of information, but can also share their political opinions with a practically limitless
number of people.?® With a view to the accessibility of the voting process, the use of technology
can be an effective tool for improvements.

This is especially true for non-residents who can exercise their right to vote from abroad without
extensive effort. This is also true for disabled persons who may use any form of technology in
order to compensate their physical constraints. For any voter, the use of technology can reduce the
efforts necessary to exercise the right to vote (spending time at a specific date, managing distances,
etc.). This is the case especially in pandemic times. On the other side, it must be recognised that the
use of technologies in the electoral process may cause new problems and challenges. The Venice
Commission discussed the use of technology in the electoral process in several opinions.*® This
is not the place to repeat the details of the opinions. In general, the Committee of Ministers of
the Council of Europe has highlighted in its Recommendation on legal, operational and technical
standards for e-voting that e-voting shall be as reliable as democratic elections which do not
involve the use of electronic means.*! The Venice Commission has established that a number of
issues should be thoroughly considered, should any new technology be introduced in the electoral
process, including a risk assessment of the costs, benefits and challenges of introducing such
technologies, harmonisation of new provisions with existing data protection laws and standards,
but also ensuring trust in the process, necessary check-ups and proper procedures for procurement,
public testing and certification of the equipment, contingency planning if the technology fails,
sufficient efforts for training electoral staff, and effective awareness-raising among voters and
political parties.*? It has been suggested that new technologies be introduced gradually in order to

35 ECtHR, Shindler v. the United Kingdom, 19840/09, 7 May 2013, para. 115. For a concise critique of both judgments,
see David Harris, Michael O’Boyle, Ed Bates & Carla Buckley, Law of the European Convention on Human Rights (4th
edition, Oxford University Press, 2018), pp. 916—918.

36 ECtHR, Shindler v. the United Kingdom, 19840/09, 7 May 2013, para. 115.

37 Summary report on voters residing de facto abroad, CDL-AD(2015)040, para. 36.

38 Ibidem.

39 Michael Krennerich, Report on electoral law and electoral administration in Europe. Synthesis study on recurrent
challenges and problematic issues, CDL-AD(2020)023, para. 179.

“0 For numerous examples, see in particular Compilation of Venice Commission opinions and reports concerning digital
technologies in the electoral process, CDL-P1(2018)011.

1 Recommendation of the Committee of Ministers to member states on legal, operational and technical standards for
e-voting, Rec(2004)11, para. i.

2 Joint opinion on the draft electoral code as of 18 April 2016, CDL-AD(2016)019-e - Armenia, para. 15.
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be able to build confidence in the system and have the possibility to remedy technical issues and
guarantee smooth implementation.*®

In its 2017 Recommendation to member states on standards for e-voting, the Committee of
Ministers included very detailed suggestions with a view to guaranteeing universal suffrage.** The
system should not only be easy to understand and use, but also allow persons with disabilities and
special needs to cast their vote in an independent manner. The possibility of e-voting can never
be the exclusive way of voting if it is not available to everyone. Finally, the Committee of Ministers
suggests that voters should be explicitly reminded that they are taking part in a genuine election.*®
These very concrete suggestions seem very reasonable and should be followed.

I1I. Accessibility for candidates

1. As with the right to vote, the right to stand for elections is universal. Infringing on this right
on the grounds of race, gender, language, religion, ethnic origin, political affiliation, or economic status
is therefore not permitted.*® However, states may impose some other restrictions on this right and
the European Court of Human Rights has pointed out that states enjoy a margin of appreciation.
In the Court’s view, restrictions on the right to stand for elections are permitted to be stricter than
those concerning the right to vote.*” The Court explicitly refers to the Code of Good Practice in
Electoral Matters when arguing this point.*® However, the essence of the rights protected under
Article 3 Protocol No. 1 must not be impaired.*® In Tdnase v. Moldova the Court highlighted another
important general point. It emphasised that measures which appear to predominately restrict the
opposition deserve particular scrutiny.*

Turning to the restrictions to the accessibility for candidates in more detail, internationally
accepted restrictions may include a minimum age that is higher than the voting age, citizenship
and a residency requirement for a certain period before elections.*

Similarly to the point made already above, there should not be an overall ban on persons
with mental disabilities to stand for election. This is an area where a lot of progress has yet to be
made, since many countries still withhold the active and passive right to vote for persons under
guardianship and trusteeship.?

2. Another restriction concerning the passive right to vote is the requirement to obtain a
minimum amount of signatures. The obligation to collect a specific number of signatures is

43 Ibidem, para. 66.

*“ Recommendation of the Committee of Ministers to member States on standards for e-voting, Rec(2017)5, Appendix
[ - E-Voting Standards, paras. 1.1.-4.

* Ibidem.

4 Report on electoral law and electoral administration in Europe. Synthesis study on recurrent challenges and
problematic issues, CDL-AD(2006)018, para. 74.

7 ECtHR, Melnychenko v. Ukraine, 17707/02, 19 October 2004, para. 57; ECtHR, Tdnase v. Moldova (GC), 7/08, 27
April 2010, para. 155; see also Grabenwarter (n 1) para. 13.

8 ECtHR, Melnychenko v. Ukraine, 17707 /02, 19 October 2004, para. 57, referring to Code of Good Practice in Electoral
Matters. Guidelines and Explanatory Report, CDL-AD(2002)23, para. 1.1.1.d.

4 See also Franz Matscher, Report on the abolition of restrictions on the right to vote in general elections, CDL-
AD(2005)012, para. 82.

S0 ECtHR, Tdnase v. Moldova (GC), 7/08, 27 April 2010, para. 179.

51 Mirjana Lazarova Trajkovska, Report on the abolition of restrictions on the right to vote in general elections, CDL-
AD(2005)011, paras. 7-11 and 25—-27.

52 Michael Krennerich, Report on electoral law and electoral administration in Europe. Synthesis study on recurrent
challenges and problematic issues, CDL-AD(2020)023, para. 95.
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considered as being generally compatible with the universal right to stand for elections.> The exact
requirement of course varies. There are countries which only require signatures from parties not
yet represented in Parliament or independent candidates, but there are also others where the
requirement is applied in a non-discriminatory fashion.>*

The number of necessary signatures should not be too high.>> In order to prevent manipulation,
the Code of Good Practice in Electoral Matters stipulates that a maximum of one percent signature
requirement in relation to the electorate of the level where elections are held should not be
exceeded. However, there have been elections where the number was rather high, partly exceeding
that laid down in the Code of Good Practice in Electoral Matters.>®

If there is an obligation in place to collect signatures, it follows that these signatures have to
be examined, an often laborious process which might be abused.>” With a view to the accessibility
of the electoral process for the candidates, the signature verification procedure must follow
clear rules, particularly with regard to deadlines, and be applied to all the signatures rather than
just a sample. In all cases candidatures must be validated by the start of the election campaign
because late validation places some parties and candidates at a disadvantage in the campaign.
It is also advisable to have the possibility to correct any purely formal or minor errors with a
view to signature lists.”® The law must therefore provide for a possibility to correct merely formal
mistakes. The lack of such a possibility was recently criticised with regard to parliamentary and
presidential elections.>

3. There is another procedure where candidates or parties must pay a deposit, which is only
refunded if the candidate or party concerned goes on to win more than a certain percentage of
the vote. This procedure is also considered as generally compatible with the universal right to
stand for elections. The European Court of Human Rights clearly stated that it was a legitimate
aim for a state to confine its elections to candidates who took the process seriously.®® However,
the amount of the deposit and the number of votes needed for it to be reimbursed should not be
excessive.! This procedure has the advantage of not having to collect and subsequently check
signatures; especially during a pandemic, which makes the collection of signatures very difficult,
if not impossible, deposits are a safe alternative.®® However, this restriction also favours financial
means over political support.®

53 Report on electoral law and electoral administration in Europe. Synthesis study on recurrent challenges and
problematic issues, CDL-AD(2006)018, paras. 74 and 80; Michael Krennerich, Report on electoral law and electoral
administration in Europe. Synthesis study on recurrent challenges and problematic issues, CDL-AD(2020)023, paras. 119
and 120.

5t Michael Krennerich, Report on electoral law and electoral administration in Europe. Synthesis study on recurrent
challenges and problematic issues, CDL-AD(2020)023, para. 119.

55 ECtHR, Mihaela Mihai Neagu v. Romania, 66345/09, 6 March 2014, para. 31; see also Michael Krennerich, Report
on electoral law and electoral administration in Europe. Synthesis study on recurrent challenges and problematic issues,
CDL-AD(2020)023, para. 119.

56 Michael Krennerich, Report on electoral law and electoral administration in Europe. Synthesis study on recurrent
challenges and problematic issues, CDL-AD(2020)023, para. 120.

57 Ibidem, para. 124.

58 Ibidem, para. 125.

% Ibidem, para. 125.

€0 ECtHR, Sukhovetskyy v. Ukraine, 13716/02, 28 March 2006, para. 62.

®1 Code of Good Practice in Electoral Matters. Guidelines and Explanatory Report, CDL-AD(2002)23, para. .1.3.9.

62 Michael Krennerich, Report on electoral law and electoral administration in Europe. Synthesis study on recurrent
challenges and problematic issues, CDL-AD(2020)023, para. 27.

6 Ibidem, para. 127.

42



The Concept of Accessibility - Its Implications for Voters and Candidates Katharina PABEL

4. Again, language requirements can hinder the accessibility of the electoral process for
candidates. This was the situation in the case of Podkolzina v. Latvia, decided by the European
Court of Human Rights in 2002.%* The applicant had been struck from the list of candidates for
parliamentary elections because of her insufficient command of the Latvian language, it being the
sole working language of Parliament. The Court considered that the relevant legislation and rules
requiring the sufficient command of the official language pursued a legitimate aim. However, the
procedure followed by the competent bodies to certify linguistic competence lacked a fundamental
guarantee of objectivity and fairness. Therefore, according to the Court, the decision to strike
the applicant from the list of candidates amounted to a violation of Article 3 of Protocol 1.%° This
judgment therefore shows that while language requirements as such are legitimate, they must be
applied in a proportionate manner.5®

IV. The right to an independent appeals process

The principle of universal suffrage does not end with the election itself. The Code of Good
Practice holds that every voter and every candidate must have the possibility to challenge a
potential failure to comply with the electoral law before an appeal body, although a reasonable
quorum concerning the appeals by voters on the election results may be permissible.®” With regard
to accessibility, the procedure has to be simple. One possibility to help with this is to place at the
voters’ disposal special appeal forms.®® Although appeal procedures should ideally be transparent
and easily understandable, a lot still remains to be done in this area. Some countries do not have
clear enough procedures where campaign and media-related complaints are concerned or there
is ambiguity as to which institution is responsible for the complaint.®’

While the European Court of Human Rights does not draw on Article 6 of the Convention with
regard to election disputes,”® the Court also stipulated that there has to be some type of impartial
judicial procedure.”! Although the Code of Good Practice speaks of both courts and electoral
commissions as institutions which can take on this task, it recommends that the second level of
appeal be a court.”? If there is an established tradition for this, Parliament can also serve as a first
instance.”

The appeal process is of relevance not only after, but in some cases also before the election takes
place. Such instances include complaints about the right to vote and voter registration; but also the
candidates may want to bring their complaints before the election takes place. This is the case, for

¢ ECtHR, Podkolzina v. Latvia, 46726/99, 9 April 2002.

% Ibidem, para. 38; see also Franz Matscher, Report on the abolition of restrictions on the right to vote in general
elections, CDL-AD(2005)012, paras. 51-53.

¢ Franz Matscher, Report on the abolition of restrictions on the right to vote in general elections, CDL-AD(2005)012,
para. 89.

67 Code of Good Practice in Electoral Matters. Guidelines and Explanatory Report, CDL-AD(2002)23, paras. 11.3.3.92
and I1.3.3.99.

% Ibidem, para. 11.3.3.96.

¢ Michael Krennerich, Report on electoral law and electoral administration in Europe. Synthesis study on recurrent
challenges and problematic issues, CDL-AD(2020)023, para. 237.

70 ECtHR, Pierre-Bloch v. France, 120/1996/732/938, 21 October 1997, para. 50.

"LECtHR, Grosaru v. Romania, 78039/01, 2 March 2010, paras. 56-57; ECtHR, Mugemangango v. Belgium,310/15, 10
July 2020, para. 69; see also Harris, O’'Boyle, Bates & Buckley (n 36), pp. 934—935.

72 Code of Good Practice in Electoral Matters. Guidelines and Explanatory Report, CDL-AD(2002)23, para. I1.3.3.93.

73 Ibidem, para. 11.3.3.94.
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example, where the validity of their candidatures, media access or funding are concerned.”* Since
time is of the essence, appeals proceedings should be kept short, which is particularly important
with a view to issues which have to be decided before the election.”

V. Conclusion

Improving the accessibility of the electoral process for voters and candidates means bringing
the right to free elections according to Article 3 of Protocol 1 to the ground, making it effective and
therefore improving the democratic process in a state. This is of utmost importance also in times
of crisis.
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Abstract:

Democracy is based on elections held at regular intervals of time and on the decision of the majority.
The European electoral heritage is largely made of international legal norms, as The International Pact on
Civil and Political Rights, or The Additional Protocol to the European Convention on Human Rights. All of them
are established in the Code of Good Practice in Electoral Matters. An element of criticism of European models
for organising electoral processes is related to the financing of political campaigns and parties. In this article
we try to underline the idea according to which the election of the democratic governing bodies of states should
be a process funded exclusively by the public budget. We will also bring in the discussion one of the themes
of reflection that European democracies should begin to discuss, namely the relationship between freedom
of expression and the truth of what it is said.

Keywords: democracy, electoral heritage, electoral processes, accessibility, rule of law

A. The European heritage regarding the electoral system - on democracy and
the rule of law

In order for democracy to be functional, a democratic society is also needed. A democracy is
characterised by the fact that the entire authority of the state comes from the people. We bring to
your attention here the preamble of the US Constitution. “We the people [..]"”. The phrase “we,
the people of the United States” is of unique importance. It is thus provided that the power and
authority of the federal government! of the United States of America does not come from outside
entities (such as God, the state, or the king), but from an inside entity, identified as the people
of the United States of America. The constitution serves as a contract between the people of the
United States, the multitude of states, and the newly created entity: the US federal government?.

The following elements can be understood as being basic for all democratic states, all these
six fundamental elements being in a close interdependence relationship. None of these can exist
without the others.

The rule of law. A free democracy, which encourages the participation of all elements of society
in the process of forming political will, must be structured in the form of a rule of law. Democracy
and the rule of law are an indivisible union. By the rule of law we mean all the principles and
procedures that guarantee the freedom of the individual and his participation in the political life.

Separation and balance of powers. The parties, and especially the opposition and free public
opinion, have the role of controlling in whose hands the power is and to participate in the political
life of the society. An effective control and influence of the state power is inconceivable in the
absence of state authority. But while, in the case of parties and public opinion, the process of
pluralisation rests with the social forces, the way in which state authority is divided is established
by the Constitution, the power being distributed among the various courts and institutions, each

L US Law Dictionary, available at https://dictionary.law.com
2 Laurence H. Tribe, American Constitutional Law, Foundation Press, 2000, ISBN-13: 978-1566627146.
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of them independent. This constitutional separation of state competences aims not only at the
mutual control of the organs, but also at the transparency of the activities of the state apparatus.

The separation of powers is what fundamentally distinguishes democracy from dictatorship.

Democratic and sovereign parliament. In a democracy, all power comes from the people.
The power is usually exercised by elected representatives of the people gathered in parliaments.
Their paramount mission is to decide the most important political directions of the state, usually
through laws. That is why the Parliament is considered the legislative power. And because the
Parliament legitimises itself through the elections in which the people take part directly, it has a
privileged position and the right to co-decide regarding the occupation of the available seats in the
other state bodies. This is especially true for the government, which, in parliamentary systems, is
made up of members of parliament who are accountable to it.

Autonomous government. Everywhere there are human communities, leadership is needed.
In modern democracies, the interaction of government with administration is an essential element
of the political life. Both levels are considered by citizens as a common part of the leadership of
a state. Currently, the government is composed of the members of the Parliament who have the
majority seats, and some of them become the ministers. Even when - see the case of the USA - the
executive, the president, is directly elected by the population, the Parliament retains its function of
a control body. Therefore, the American presidential system is just a variation on the theme of the
government with limited powers and appointed for a fixed period of time.

Parliamentary political opposition. Because in modern parliamentary democracies the
government is most often supported by the parliamentary majority, the function of control is not
shared between Parliament and the government, but between the government and the opposition,
i.e. between the parliamentary majority and minority. By institutionalising the opposition, freedom
is guaranteed, putting a barrier in the way of human nature and especially of the strong, little
resistant to temptations. This barrier will prevent them from turning freedom into anarchy or
despotism?. The opposition thus becomes a function of the political leadership, which is expressed
in England for example, through state funding of the opposition leader as well as by the name
given to it - “Her Majesty’s Opposition”. The institutionalisation of the limits imposed on political
power within the parliamentary regime by the creation of an opposition was rightly considered
“one of the happiest inventions in the rather poor inventory of political institutions”*.

Free and fair elections. Democracy is based on elections held at regular intervals of time and
on the decision of the majority. The elected representatives then make decisions on behalf of
the entire people, even the electoral minority. The electoral legislation of a state stipulates how
the elections should work and how the seats in the Parliament are distributed according to the
votes cast. This legislation differs from country to country and has a considerable influence on
the structure of government and on the party system. However, all democratic countries have in
common the fact that the right to run the society is temporarily limited.

Therefore, elections must take place at regular intervals. The people must change their
government peacefully when they are not satisfied with its achievements. But not all elections
are democratic. With regard to elections in a democratic system, there are certain criteria that
must be met, which are meant to guarantee the conduct of democratic elections. We will attempt

8 Besson Waldemar, Jasper Gotthard, The basic principle of modern democracy. Constructive elements of a liberal
political order (first edition 1991), edition Verlag J.H.W. Dietz Nachf (paperback), ISBN 978-3-80120163-0.

*Martin Krygier, Marxism and the Rule of Law: Reflections after the Collapse of Communism, Law & Social Inquiry, vol.
15, no 4, 1990, pp. 633-663.
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to list here some of them, without limiting ourselves only to this, and emphasizing the fact that
democratic elections must be general, equal and free.

Regarding the way in which European states understand the concepts we have mentioned,
we can bring into discussion some legal provisions from fundamental acts of EU Member States
as well as the conventions to which they are party, legal provisions that highlight the common
understanding at European level of the concept of democracy through voting.

The petrified area of European electoral heritage is largely made up of international legal norms.
The relevant rule in the matter in question is set out in Article 25° (b) of the International Pact
on Civil and Political Rights, which expressly provides for the whole set of principles, with the
exception of direct suffrage, which is presumed®. At European level, the common rule is Article
37 of the Additional Protocol to the European Convention on Human Rights, which expressly
provides for the right to regular elections by free and secret ballot. The other principles referred
to in the Code of Good Practice in Electoral Matters®have been recognized as arising from the
jurisprudence’. In its decision no. 9267/81 (Case Mathieu-Mohin and Clerfayt v. Belgium), the
ECHR ruled that “[...] In relation to the designation of the legislative body, the text (Art. 3 of Protocol
no 1) obliges states to hold free elections, at reasonable and secret intervals, without requiring the
election of any particular model, such as proportional, uninominal or majority voting, provided
that the election result is met to reflect approximately the opinion of the people.” The right to
direct elections has also been accepted by the Strasbourg Court, at least implicitly'®. However,
the constitutional principles common to the whole continent do not only appear in international
documents, they are mentioned in detail in national constitutions'!. The existence of converging

5 “Every citizen has the right and the possibility, without any of the discriminations referred to in art. 2 and without
unreasonable restrictions: a) to take part in the management of public affairs, either directly or through freely elected
representatives; b) to elect and be elected, in periodic elections, honestly, with universal and equal suffrage and
by secret ballot, ensuring the free expression of the will of the voters; c) to have access, in general conditions of equality,
to the public positions in his country”

¢ See Article 21 of the Universal Declaration of Human Rights, available at https://www.un.org/en/about-us/
universal-declaration-of-human-rights

7 The right to free elections: “The High Contracting Parties undertake to hold free elections at reasonable intervals
by secret ballot, provided that they ensure the free expression of the opinion of the people regarding the choice of the
legislature.”

8 Adopted by the European Commission for Democracy through Law at the 52" Plenary Session (Venice, 18-19
October 2002).

9 ECHR, no. 9267/81, Mathieu-Mohin and Clerfayt v. Belgium, 2 March 1987, series A, vol. 113, p. 23; Judgment
of Gitonas and Others v. Greece, 1 July 1997, no 18747/91,19376/92,19379/92,28208/95 and 27755/95, Collection of
Decisions and Decisions, 1997-1V, pp. 12-33.

10ECHR, no. 24833/94, Matthews v. The United Kingdom, 18 February 1999, Collection of judgments and decisions
1999-1, paragraph 64. The Court finds that the right to vote which is guaranteed to the applicant by Article 3 of Protocol
no. 1 must not be curtailed by the conditions to such an extent as to impair their very essence and deprive them of their
effectiveness. In the present case, the Court must ensure the existence of a “truly democratic political regime” in the
territories to which the Convention applies, and in that context it must take into account not only the strictly legislative
powers of a particular body, but also its role in the legislative process as a whole. “[...] The Court has stated in many
cases that the Convention is a viable instrument which must be interpreted in the light of the present conditions [see,
in particular, Loizidou v. Turkey, judgment of 23 March 1995 (preliminary objections), series A, no 310, pp. 26-27,
§ 71, with reference cited]. The mere fact that a body was not provided for by the authors of the Convention should
not prevent that body from being included in the scope of the Convention. The Court recalls that the words ‘legislative
body’ do not necessarily refer only to the national parliament; it should be interpreted according to the constitutional
structure of the State concerned.”

1 For example, Article 38.1 of the Romanian Constitution; Articles 68.1 and 69.2 of the Spanish Constitution; Article
8, 36, 37, 38 of the Romanian Constitution.
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national laws and practices allows the precise content of the principles from the Code to be identified
in the national systems. And that makes Europe’s countries compatible and comparable.

B. The concept of accessibility of the electoral system

The Council of Europe was set up with the aim of achieving even closer unification among its
members in order to protect the ideals and principles that form the basis of genuine democracy.
Since its inception, the Council has sought to adopt rules with legal force in order to define and
clarify the notion of “genuine democracy”. In this respect, elections have always been the foundation
of democratic regimes and therefore a prerequisite for joining the Council of Europe!2.

Failure to respect human rights and democratic principles may lead to the suspension of the
accession process, such as the Case of Belarus, which held the status of special guest of the Council
of Europe between 1992 and 1997.

The Council of Europe, through institutions and bodies such as The European Court of Human
Rights, The Parliamentary Assembly, The European Commission for Democracy through
Law (Venice Commission) and The Council for Democratic Elections, The Group of States
Against Corruption and The Division for Electoral Assistance, play a key role in formation of
electoral heritage and EU election standards.

Together with these international bodies, civil society organisations can and must contribute
to improving European standards and good practices by establishing key links between policy and
reality. In this regard, the Declaration of Principles for International Electoral Observers and the
Code of Conduct for International Electoral Observers address the fairness of democratic elections
as a necessary condition for democratic governance, as they are the engine through which the
citizens of a country freely express their will regarding those who will have the legitimacy to
govern in their name and their interests.

The organisation of fair democratic elections according to the documents shown is part of
the establishment of broader processes of democratic governance. Therefore, while all electoral
processes should reflect universal principles for fair democratic elections, they cannot be separated
from the political, cultural and historical contexts in which they take place®.

The accessibility of the electoral system is manifested by the characteristics highlighted in the
previous presentations!*, but also by the perception of the general public regarding the usefulness
of such a system.

12 Parliamentary Assembly report entitled “For more democratic elections” by Jean-Charles Gardetto, quoting the
Forum for the Future of Democracy in Kiev: “The aim of the Council of Europe is to ensure a common understanding
of all the principles that qualify elections as 'free and fair’ in accordance with democratic standards. These standards
must be fully applied in all elections in the Council of Europe and in states aspiring to join or establish a privileged
relationship with the organisation.”

13 These documents have been developed through a lengthy process over several years, involving more than 20
international organisations, intergovernmental and non-governmental, concerned with observing elections around
the world. The process began unofficially in 2001, then the United Nations Division of Electoral Assistance, the Carter
Center, and the National Democratic Institute for International Relations formed a joint service and launched a formal
phase of the process in October 2003 at a meeting at the Carter Center in Atlanta. This meeting was followed by another
one in September 2004 in Brussels hosted by the European Commission. A current consultative process took place
among the participating organisations and resulted in an agreement that was offered to the supporting organisations
starting in July 2005.

1 Katharina Pabel, Professor, Vienna University of Economics and Business, The concept of accessibility - its
implications for voters and candidates, and Cristian Pirvulescu, Professor, Faculty of Political Science, Bucharest, Keep in
step with the time. Accessibility of voting and legitimacy of the electoral process in times of crisis.
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The essence of the functioning of a democratic electoral system must not be linked exclusively to
excessive theorising and abstraction, a danger which is present especially in the field of academics
and professionals from the electoral authorities. In the current technological conditions, where
manipulation and misinformation processes are a real and extremely disruptive factor of electoral
processes, one of the main efforts of electoral authorities in European countries and beyond
must focus on promoting the need of a democratic electoral system, these authorities having
more and more responsibility in educating the electorate regarding the nature of democracy, of its
functioning through free and fair elections.

It is well known that manipulation and misinformation can only be fought by promoting
(sometimes insistently) the truth. The truth is made known usually through a good education
and training of the electorate both in school and outside of it, throughout life. People must be
explained to and must be helped to internalise that a real democracy cannot function without
their involvement in education for truth, not only during election campaigns, but also outside
them. Because we believe that democracy involves in its essence the conscious participation of
the citizens, always having in mind the need for truth in solving the “affairs of the city”. For the
citizen of a modern democracy, voting has long been a privilege, after that it becomes a right and
now, must become more than a right, voting must be seen as a civic duty. Just as loyalty to the
country is a constitutional duty of the citizen of any European state, mutatis mutandis, loyalty
to the democracy exercised by voting could be a central element of contemporary constitutional
democracies in Europe.

C. The principles underlying a European electoral system

The fundamental principles of the European electoral heritage are highlighted by the Guidelines
adopted by the Committee on Democracy through Law (Venice Commission) at its 51 plenary
session in Venice, Italy, from 5 to 6 July 2002 and assumed at the level of all EU Member States.

At the moment, there are six fundamental principles at European level that define the common
values of European states regarding democratic suffrage. These are:

1. Universal suffrage, which can be conditioned by age criteria (based on scientific data on the
emergence and/or consolidation of judgment), belonging to a particular society (the one in which
the electoral process is organised), as well as the transparent way of submitting and processing
applications;

2. Equal suffrage, which includes equality of vote, as well as equality of electoral power, equal
opportunities and non-discrimination based on sex or nationality;

3. Free suffrage, which requires the freedom of voters to form an opinion, as well as the fight
against electoral fraud;

4. The secret ballot, which involves the sanctioning of any contrary conduct;

5. Direct voting, practiced for both central and local organs of power;

6. The periodicity of elections, maximum every five years. The ephemeral mandates keep
the essence of democracy.

D. Equality of suffrage - critical considerations

Equal suffrage includes various aspects. An important part concerns equal suffrage, a value
shared by all member states of the European Union. On the other hand, this is not enough. In order
to speak of the equality of the suffrage, both the equality of the vote and, above all, the equality
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of the electoral power and the equality of chance must be ensured. In a strengthened democracy,
it is not unimportant to look at forms of electoral discrimination, such as discrimination against
women or on ethnic grounds, with reference to national minorities.

An element of criticism of European models for organising electoral processes is related to the
financing of election campaigns and parties. In almost all EU member states (some with secular
democratic traditions such as France, but also in countries with still fragile democracies, such as
Romania), we find investigations of criminal prosecution bodies on potential financial fraud of
electoral funds, aspect which raises two types of questions:

1. Given that voting would become a civic duty in a democratic state, would it be more
appropriate to exclusively fund publicly all electoral competitors? Is European democracy ready
for such an organisation of electoral processes?

2. Under the conditions established, the first question is: is European democracy ready to
ensure EQUAL public funding for all electoral competitors? Are we able, as a European society
based on freedom, truth and the rule of law, to remove inequities in the financing of electoral
competitors, at least during election campaigns?

“Money compensates for the lack of volunteers in political activities, and serves, in many of
the societies, as a surrogate for the weak connection that political parties have with the citizens.
Money is a transferable and convertible resource that helps parties gain public support and
preserve their influence in society.’>” The assertion of H.F. Alexander was first published in 1989.
After more than 30 years, the political appetite of European citizens is declining, with turnout in
European countries being a significant indicator in this regard.

The money in politics is not without scandals related to corruption and the attraction of illicit
funds. We have enough examples in this regard, some famous ones such as the “The Formula 1
Business” in Great Britain in 1997, or other related to some presidential elections in France, or the
other minor or major corruption scandals that happened in the electoral campaigns, that the press
The EU reported in their time.

Another example of inequality concerns equal opportunities for electoral competitors.
Here we can discuss the case of Romania. According to art. 18 paragraph 3 of Law 334/2006,
as supplemented and amended, the subsidy from the state budget is granted according to the
following criteria:

a) the number of votes received in the general elections for the Chamber of Deputies and
the Senate;

b) the number of votes received in the general elections for the local public administration
authorities.

Apparently, this provision seems to create a balance between the political forces relevant to
Romanian society. In general, we find the same funding mechanism for political parties throughout
Europe. But, on closer inspection, we can make some findings and raise some questions. Among
the findings we see that the major beneficiaries of this mechanism, sometimes overwhelmingly,
are the big parties, with some tradition in political life, as it creates a vicious circle in funding: one
cannot access public resources unless one has received a large number of votes in the previous
elections and in order to win a large number of votes, higher expenses are needed for the newer
parties in order to promote their message to the electorate. Mutatis mutandis, the situation is

15 Alexander F. Herbert, Comparative Political Finance in the 1980s, Cambridge University Press, 1989.
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the same as that of a young graduate in the labour market: for access to relevant and well-paid
positions, experience in the job is required, but one cannot gain experience in the job because one
cannot work in such positions, precisely because one has no experience. Hence the dilemma.

Moreover, during The Cambridge Analytica investigation, one of the witnesses revealed a
consulting contract concluded between this company and the largest party in Romania, which
revealed the services provided by this company in the Romanian electoral process from 2016,
electoral process in which this party won the parliamentary elections.

The amounts coming from the state budget for the political parties, according to art. 25 of the
respective law may be used in a limited way, for destinations expressly provided by law, including:
expenses for press and propaganda; expenses for the production and distribution of commercials;
expenditure on the organisation of political activities.

How legitimate, moral or legal does the annual funding provided by law become in relation
to the “number of votes received in the general elections for the Chamber of Deputies and the
Senate” in this case? How do we relate in these conditions to the principle of the Code of Good
Practice in Electoral Matters which shows that the system must ensure equal opportunities for
competitors, in terms of election campaign, media coverage of elections, and public funding of
parties and election campaigns?

Such situations that can generate such legitimate questions are not only in Romania (remember
the “Brexit referendum”) but can be analysed in almost all Western democracies. Therefore, if we
consider that democracy by vote is a part of the very existence and functioning of European society,
then implicitly we must accept that the electoral system must become part of the solidified body
of the democratic state as the “public order” is. Just as the state admits only public funding for the
organisation and functioning of national police as a public service of the state, so too the election
of the democratic governing bodies of states should be a process funded exclusively by the public
budget. And this means eliminating areas of financial influence and public manipulation of any
kind, including the PAC.

In conclusion, one of the major problems of access to the electoral system in democratic
countries, as we appreciate it, is the need to improve access to public financial resources and
greater transparency of private funding of electoral actors, which will generate a higher degree of
trust of the electorate in electoral processes.

E. Freedom of suffrage - critical considerations

Freedom of suffrage, as it is well known, presupposes the freedom of voters to form an opinion,
the freedom of voters to express their will and the fight against electoral fraud. The meaning of
each of these elements is explained in detail in the Code of Good Practice in Electoral Matters
adopted by the European Commission for Democracy through Law, so we will not put too much
emphasis on the theoretical elements.

We would like to highlight with reference to this fundamental principle one of the themes of
reflection that European democracies should begin to discuss, namely the relationship between
freedom of expression (a fundamental aspect of democracy as a form of government) and the
truth of what it is said. This debate is carried out within the component regarding the voter’s
freedom to express his/her will. Thus, the question that arises in the current historical stage of
European society, with a high degree of technological evolution and easy access to social media
communication, is whether the electoral message of competitors can be constrained and, if it is so,
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what would be the way to make this possible, in order to prevent the manipulation and in fact the
hijacking of the results of an electoral process, as was unfortunately found in the American (2016)
and British (2016) electoral practice.

The broader discussion must address the issue of freedom of expression versus the truth of what
it is said in the same way that Western democracies approach the dilemma of freedom versus
security after 2001. This new discussion at the level of European democracies which are based on
voting is all the more necessary after USA’s unfortunate experience from November 3™, 2020 to
January 6%, 2021. To what limits can electoral competitors go in the name of freedom of expression
during election campaigns and from which point the democratic state authority can intervene and
apply corrections, so that the electoral system remains credible and can continue to guarantee
that the outcome of electoral processes reflects the state of truth or the real will of the electorate.

This dilemma is a fundamental one, for which European democracies must provide additional
resources and electoral authorities must have their social functions wider, especially in the
area educating the electorate. European democratic states need to start investing more in their
people’s education for democracy, because in our view, the only real weapon against manipulation
is education for truth. Education is an ongoing and costly process, but the benefits of democracy
through voting are great enough for European states not to be reluctant to allocate the resources
needed to cultivate this form of government.

F. Conclusions

At the current stage of development, European society is under constant attack against de-
mocracy, which occurs both internally and externally.

The internal attack that erodes the confidence of the electorate in the quality and necessity of
a democratic system based on regular, equal, direct, secret and freely expressed universal suffrage
occurs when social forces appear interested in speculating the imperfections in regulating the
organisation or in financing electoral systems, aspects which usually lead to various forms of
electoral fraud, or to segregation of certain population categories.

The external attack, which, from our point of view, is a deeper one, with more serious effects
and more difficult to counteract, is the attack that Euro-Atlantic democracies are currently facing,
being developed through hybrid, manipulative forms of aggression which tend to take advantages
on possible weaknesses in democratic systems (such as those shown above, regarding the lack
of correlations between freedom of expression and the truth of what it is said). In this way,
manipulation within this area which leads to different results than people want becomes possible,
as we already see occurring in recent election cycles in countries with deep democratic traditions,
such as the US and UK. Universities should be more involved in this area and catalyse the interest
of administrative authorities in improving European electoral systems, so that they can be more
successful in either increasing the participation of the electorate in electoral processes or in
increasing the quality of results in the electoral process.
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Making Elections Accessible in Romania: A Work in Progress

Cristian-Alexandru LEAHU

Accessibility is a rather new concept for the Romanian election practitioners. It was first used
in a decision of the Permanent Electoral Authority in 2016 in connection to the access to polling
stations of voters with disabilities. It later appeared in the text of the Government Emergency
Ordinance no. 29/2019 under the form of an obligation of mayors to guarantee accessibility of
polling stations and later was inscribed in several programmatic documents on rights of persons
with disabilities. Though the concept of accessibility became an overall objective of the Permanent
Electoral Authority, mainly as a reaction to obstacles faced by citizens abroad when trying to
exercise their right to vote, due to the COVID-19 pandemic it has quickly covered all stages of the
electoral cycle. The scarcity of legal references to the accessibility of elections does not help to
fully encompass the grasp of the concept and its pervasive effect on Romanian elections.

The following presentation will focus on the following issues:

1) the meaning of accessibility, its current and future place in the Romanian electoral law, and
the consequences it entails;

2) the work done so far to facilitate accessibility;

3) key-entry points to making elections in Romania more accessible.

Concepts are instruments of inquiry and theoretical deduction, but also the necessary elements
of electoral norms. The well-known electoral adjectives (universal, equal, direct and secret) play
a particular role in electoral law, foremost because of their instrumental nature to democracy.
Courts and regulators regularly use these concepts either in their legal reasoning or in enacting
positive law.

These observations apply with particular force to the concept of election accessibility. Therefore,
before laying any groundwork, we will try to explain its meaning as ever so often, in Romania, new
policies and implementation mechanisms are built on misunderstood or insufficiently internalised
concepts borrowed from other legal or administrative systems or from international documents.

The accessibility of elections is an abstract concept, difficult to quantify and assess. In this
regard, the work of election observers and judges has both an evaluative and a regulatory value;
best practices, once identified, are often integrated into the electoral law or serve as a standard for
comparison and evaluation of the electoral process. However, in spite of experience and research,
the accessibility of elections eludes a unique definition, being understood either as an objective
right, a principle, a standard, or all of the above.

My hypothesis is that election accessibility should be analysed as a distinct and progressive
concept of electoral law, stemming from the right to free and fair elections and from constitutional
principles such as universality and equality of fundamental rights, a concept opposable to
legislators, courts and election administrators. Electoral law demands autonomy, both in its study
and in its application, as it benefits from a specific and dynamic substance, principles, legislation
and scientific language. The emergence of democratically regulated electoral markets and the rise
of independent electoral management agencies lead to a new paradigm of elections as a universal
service provided to all adult citizens.

One of the most visible facets of the election accessibility principle is that all adult citizens
should benefit from the ease of access to all phases of the electoral cycle, tailored to their specific
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needs. To that end, as a corollary to the principle of universal and equal suffrage, primary and
secondary electoral laws should be constructed and interpreted extensively in such a way that
all citizens are provided with the most legitimate possibilities to participate in all phases of the
electoral cycle. Also, this perspective entails an obligation of the state to establish universal access
by design to its electoral system.

With this in mind, the evolution of the Permanent Electoral Authority was driven by
considerations on expanding and improving the ease of access of consumers to better electoral
services. During the years, the Permanent Electoral Authority went from an organisation providing
consultancy to the parliament and government on electoral issues to a fully-fledged provider of
election services to voters, political parties, candidates, election observers, election bureaus, other
election stakeholders, researchers, academia, etc.

One of the first projects of the Permanent Electoral Authority, which increased election
accessibility, was the Electoral Register, an information system developed to register and allocate
voters to a polling station. Since its establishment, the Electoral Register has evolved beyond
passive voter registration, enabling voters to easily access their information and to actively register
at their secondary place of residence or as out of country voters, either by going to a polling station
or by voting by e-mail. During the last elections, online registration mechanisms and procedures
were regulated and implemented, all to provide ease of access to out of country voters and to
eliminate paper-based procedures, which proved to act as obstacles to voter registration.

Another important project of the Permanent Electoral Authority was the liberalisation of
employment in the electoral market. This project set up a roster of electoral experts for the polling
station bureaus, accessible to all Romanian citizens of voting age, without criminal priors, who
passed a universal exam organised by the Permanent Electoral Authority. It replaced a somewhat
arbitrary system under which local authorities purportedly could nominate whomever they
willed. In practice, the lack of a clear procedure and eligibility requirements linked to professional
capacity led to restrictive practices, which hindered free access to official positions in polling
stations of electoral bureaus.

Another obstacle removed from the access to the electoral market was the generally spread
belief in fraud claims regarding illegal and multiple voting or falsification of election results. The
lack of trust in the sincerity of elections impeded the will of voters, potential election officials and
candidates to access elections, obstructing the competitiveness of the market.

The answer of the Permanent Electoral Authority was the development of the Electronic System for
Voting Monitoring and Prevention of Illegal Voting, based on tablets utilised in polling stations by
operators designated by the Permanent Electoral Authority. Its main functions are to:

e verify the identity of the voter;

e verify whether citizens have the right to vote, as per the law;

e verify if citizens are registered in the Electoral Register;

e verify if the voter is allocated to another polling station;

e warn about illegal or multiple voting attempts;

e show real-time statistical data on the turnout for each polling station;

e transmit preliminary election results and photographs of the paper protocols with the
election results.

Additionally, tablets are used to record (both audio and video) the vote counting procedures
done by the members of the polling station election bureau.

Special attention was given to access to polling stations of voters with disabilities and reduced
mobility by devising adequate guidelines to be used by the organisers of the polling stations
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and by monitoring their implementation. It ensured some progress and raised awareness on the
necessity of accessible polling stations for voters with locomotor disabilities.

Expanding voter access was one of the main priorities over the last years of the Permanent
Electoral Authority and civil society. Public outcry regarding the lack of access to voters outside
the country was decisive in the adoption of legal changes to out-of-country voting procedures,
by implementing postal voting, by extending out-of-country voting to two or three days, by allowing
voters abroad to sign for receiving their ballots electronically, directly on the tablet used to verify
their eligibility to vote. The legal amendments proposed by the Permanent Electoral Authority
allowed people in queues to vote until midnight and provided voters an opportunity to download
their ballots from a special website to facilitate the process of postal voting. One of the legal changes
proposed to the Parliament in 2020 intended to make mobile voting more accessible to voters (a
procedure in which a team of two members of the polling station bureau goes to the place where
the voter is at with a special ballot box, ballots and a stamp).

Another relevant issue is the ballot access. Legal amendments drafted by the Permanent
Electoral Authority were enacted in 2015 to provide electoral competitors reaching a threshold
of 3% votes cast with reimbursement of their legal electoral expenditure. Also, the Permanent
Electoral Authority proposed legal changes prompted by the pandemic, to reduce the number
of required supporting signatures for the candidates and to use electronic signatures. A clear
indicator of the impact of the last-mentioned amendments on the access to the ballot is that the
number of candidates in the 2020 local and parliamentary elections, during the pandemic, did not
decrease compared with the 2016 local and parliamentary elections.

Access to the election observation is another service provided by the Permanent Electoral
Authority, which proposed regulations aimed at increasing the autonomy and responsibility of
civil society organisations while reducing the administrative burden required by the accreditation
of observers.

Elections, which occurred in Romania in 2020, deserved a particular scrutiny as restrictions
imposed by the pandemic took a toll on accessibility to election campaigns and to polling stations.
Delivering basic services and implementing rules regarding social distancing, disinfection and the
use of face masks took precedence. Supplementary services were analysed but ultimately were
not provided due to financial and personnel-wise considerations. Mobile voting was also made
available to quarantined and isolated voters. However, there were cases where polling station
officials would refuse to endanger their health by accompanying the ballot box to these voters.

If anything, 2020 Romanian elections stressed more than ever the need for election reform
as vulnerabilities and flaws in accessing the electoral services were aggravated by the COVID-19
crisis. In 2021, as in previous years, these barriers remain. Even the use of technology was not
enough to alleviate the distance between specific categories of the electorate and the electoral
system.

Overall accessibility to elections is an objective, which should be further pursued by identifying
key-entry points to achieve maximum results with available resources. The firstitem on this agenda
could be the simplification of the ballot, as it is the point of convergence of election consumers
with providers of political and electoral services. Going from multi-page to single-page ballots
would go a long way to enhancing voter access, especially the access of persons with disabilities,
and to simplifying voting and counting procedures, thus encouraging ordinary citizens to access
positions in polling stations. It could also lead to the elimination of stamps used now to mark the
election preference on the ballot, it would facilitate the organisation of polling stations in places
which are out of reach at this time and would allow for better paper quality. Also, rearranging
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and condensing ballot information should facilitate a better understanding and identification
of the favourite electoral contestant, which in turn could stimulate the participation of political
parties and independent candidates. In a nutshell, single-page ballots could have a knock-on effect
enabling greater access to elections for all.

Some other key entry points, as identified so far, could be:

e the improvement of the relationship between voters and election authorities before election
day: registering on-line to vote at another polling station than the polling station at the place of
residence; better access to submission and adjudication of election complaints; registering on-
line to vote via a mobile ballot box; better access to information on election bureau activities; the
consolidation of the status of electoral experts and IT operators;

e improving the relationship between voters and political parties and candidates: im-
plementing democratic and voter education programs in schools; better regulation regarding re-
gistration of political parties and publicity of their leadership and activities; implementing a cen-
tralized information system to be used in the collection of support signatures and candidate
registration procedures; as mentioned before, steps in that regard have already been taken by
amending legislation on local and parliamentary elections to dematerialise candidate registration
procedures; granting better access to media to non-parliamentary political parties and to
independent candidates;

e introducing at least one alternative voting procedure for voters in the country, within strict
parameters, either under the form of postal voting or early-voting;

e modernising polling station locations and election logistics to increase efficiency and
accessibility.

As to the internet voting, it is safe to say that no long-term strategy to increase accessibility can
remain immune to its promises and allure. However, all past attempts to regulate internet voting,
belonging primarily to members of the Parliament, were not adopted because they were perceived
as having to address more thoroughly issues such as the secrecy of the vote, the security of the
voting system and responses to fraudulent interventions. Internet voting was also seen as giving
an unproper advantage to some political parties over others, specifically those whose electorate is
not well familiar with technology.

Other states’ election practices on e-voting cannot be simply replicated in Romania. Any
decision regarding the implementation of e-voting should be preceded by large and inclusive
debates, research and testing to substantiate future possible policy options and to build consensus
on the system that will be used. Introducing e-voting should be a gradual process and technical
solutions should be piloted in advance on a limited scale in several election scenarios (e.g. either
local referendum or local by-elections).

On the same note, [ would conclude that besides election organisers, even political parties
could strive to increase the accessibility of the services they supply to the electorate, foremost
by providing accurate, accessible, comprehensive, and timely information on their activities and
candidates.
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Evolucion de los Procesos Electorales en El Salvador
de Cara a los Proximos Comicios Electorales 2024

Dora Esmeralda Martinez de BARAHONA

Resumen:

A partir de la creacién del Tribunal Supremo Electoral, desde la Constitucion de la Republica de 1983,
se generd un desafio democrdtico en El Salvador, partiendo del 1 de agosto de 1994 se inicia el trabajo de
la institucion frente a los desafios y consolidacién de elecciones periddicas, cambia la manera de elegir a los
funcionarios de eleccion popular bajo el marco de pazy democracia.

El Pardmetro normativo interno en materia electoral salvadoreria es el Cédigo electoral, sin embargo en
distintos periodos ha existido cambios jurisprudenciales que generan un panorama distinto en los procesos
eleccionarios, a través de las diferentes sentencias de la sala de lo Constitucional y los cambios en legislacion
secundaria de la Asamblea Legislativa, en lo dispuesto en el Cédigo electoral, la ley de partidos politicos y las
disposiciones especiales para la postulacién de candidaturas no partidarias.

Palabras clave: paz, desafio, democracia, jurisprudencia, sentencias, legislacién

El articulo trata el contexto histdrico de la institucion, los principales cambios jurisprudenciales
en los ultimos 15 afios, en que consiste los procesos electorales y sus diferentes etapas, el contexto
de las elecciones 2021 con sus respectivos cambios en la etapa de pandemia y post pandemia,
propuestas de reformas electorales para la implementacién de un nuevo proceso electoral y las
debidas conclusiones.

Las elecciones en El Salvador se tornaran un poco diferentes no solo por los cambios legales y
jurisprudenciales, sino que busca adaptarse a la realidad y contexto que vive el pais, generandose
ademas un mayor énfasis en el tema de la equidad social y la inclusién de género. Lo que se busca
es que haya mucha mas participacion de las mujeres en cargos politicos de eleccidn popular, siendo
un honor y orgullo el ser la primera mujer en ocupar el cargo de titular en una institucién publica
de caracter electoral, a partir del 1 de agosto de 2019, con el cargo de Magistrada Presidenta del
Tribunal Supremo Electoral de El Salvador, el camino no ha sido fAcil, ya que es una instituciéon que
a lo largo de su historia, que data ya de treinta y un afios, y durante 29 elecciones realizadas, se
establece hasta el dia de hoy dentro de la institucién cambios como infraestructura institucional
o0 aspectos de saneamiento y planificacién y mejoras de todo el personal que conforma el TSE de
El Salvador logrando asila misién y visién del TSE en los distintos procesos electorales democraticos.

Apartir del primer organismo colegiado que integro el TSE, y bajo un marco de conflicto armado,
generado por una lucha social, se presentaron dificultades en la celebracion de las elecciones de
manera pacifica, poniendo en riesgo no solo a los candidatos y candidatas de ese momento sino al
personal del tribunal que tenia que desplazarse dentro del territorio nacional, no obstante dicha
institucién llevo a cabo las elecciones y garantizo que las mismas se llevaran de manera ordenada,
democratica y transparente.

Otro escenario importante se llevo a cabo en lo que se denominé “Las Elecciones del siglo” ya
que fueron las elecciones post guerra donde participo como partido por primera vez la otra fuerza
insurreccional y a la vez en ese mismo evento se desarrollaron las 3 elecciones para presidente y
vicepresidente, diputados y consejos municipales, en marzo de 1994, otro aspecto relevante que
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las elecciones fue que estas fueron oficialmente observadas por ONUSAL a solicitud del gobierno
de El Salvador”.

Entre los afios 1994 y 1999 el Tribunal Supremo Electoral inicio una campana de modernizacion,
lo que se buscaba era modernizar el registro electoral, cambiar el documento que en esa época
acreditaba al ciudadano a votar que era el carnet electoral, con una iniciativa de hacer un solo
documento de identificaciéon que sustituiria al carnet antes mencionado, y la implementacion de
una nueva legislacién electoral que garantizaria la participacién de todos los contendientes en las
elecciones.

A partir del 2000 se sustituy6 el carnet electoral por el Documento Unico de Identidad, para
las elecciones del afio 2004, con esto se unifico la informacién por medio del Registro Nacional
de Personas Naturales (RNPN), quienes se alimentan de los registros de las alcaldias y otras
entidades, y con ello alimenta el padroén electoral que es utilizado en las elecciones y que contiene
solo las personas aptas para votar.

Se avanz6 con la implementacién del Voto Residencial, que a pesar de haberse mantenido
durante muchos afios en discusiéon dentro de la agenda nacional no habla alcanzado ningtn
resultado politico. Y no es sino hasta las elecciones del afio 2006, en que el pais obtiene los
primeros resultados concretos con la realizacién de un inédito Plan Piloto de Voto Residencial
en 7 municipios del pais. Este ejercicio pauto la ampliacién de este plan a 23 municipios en las
elecciones del afio 2009 que incluyo un departamento completo, como fue el departamento de
Cuscatlan, con lo que se cred la experiencia institucional acumulada que permitié la proyeccién
de posibilidades reales de avanzar en el proceso de instaurar en El Salvador, el sistema de voto
residencial.

La Auditoria Integral al Registro Electoral es otro de los logros historicos, fundamental para la
pureza y la credibilidad de los procesos electorales en el pais. Haber abierto el Registro Electoral
Salvadoreiio al escrutinio riguroso de la Organizacién de los Estados Americanos (OEA), desde las
fuentes de origen como son las alcaldias municipales, el 6rgano judicial, la Direcciéon General de
Migracion y Extranjeria (DGME) y el Registro Nacional de las Personas Naturales (RNPN).

En el periodo 2009-2014, la Institucién continuo por la ruta del fortalecimiento e incidencia a
nivel nacional, habiéndose alcanzados logros importantes entre ellos:

- El Voto Residencial que en las elecciones del 2012 cubrié 185 municipios del pais equivalentes
al 70% del territorio nacional, y en las elecciones del 2014, El Salvador tuvo el sistema de voto
residencial instaurado en todo el pais lo que significé un salto de calidad para el sistema electoral
salvadorefia.

- Lasreformas del sistema electoral provenientes de las sentencias de la sala de lo constitucional
como fueron la participacién de candidaturas no partidarias y la votaciéon por listas cerradas
desbloqueadas en 2012 (Institucionalidad 61-2009 y 57-2011) con papeletas de votacién con
fotografias, significaron retos importantes para el TSE que a la postre supo liderar la ejecucion de
dichas reformas.

- Se implemento el voto desde el exterior, siendo la primera vez en las elecciones presidenciales
del afio 2014, fue otro de los cambios sustantivos en el sistema electoral que la institucién supo
sacar adelante.

- Las gestiones de cooperacion internacional acercaron al TSE a organizaciones como el PNUD,
OEA, USAID-Democracia Internacional y Unién Europea (UE) de quienes se recibié importantes
apoyos.

! Tribunal Supremo Electoral, Plan Estratégico Institucional TSE 2020-2024, 2020, El Salvador.
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- El TSE a nivel internacional fue anfitrién de la XXXVI conferencia del protocolo del Tikal entre el
25yel 28 de septiembre del 2012, evento durante el cual asumio la presidencia de dicho organismo;
integrando la creacion del Consejo de Expertos Electorales de América Latina (CEELA); se realiza
la IV Conferencia Latinoamericana de Justicia Electoral con el apoyo de IDEA Internacional el 3 y 4
de septiembre de 2012; se celebra el V encuentro de Magistradas Electorales de Iberoamérica del
19 al 21 de mayo de 2014 con el acompafiamiento del PNUD y se logra participar en el proceso de
fundacion de la Asociacién Mundial de Organismos Electorales (AWEB).

- Se cred la Oficina de Informacién y Respuesta del TSE en cumplimiento a la Ley de Acceso a
la Informacion Publica y se cre6 la figura Observadores Electorales, nombrados por los partidos
politicos contendientes paralatransmision y procesamiento de resultados electorales preliminares
de 2014.

- En este periodo también se fortaleci6 la participacion electoral inclusiva y se creé en el TSE
la Unidad de Igualdad de Género.

- En el afio 2014 el TSE organizo y celebro por primera vez y con éxito las elecciones presidenciales
en primera y segunda vuelta, siendo gran avance del proceso democratico salvadorefo.?

Entre las transformaciones del sistema electoral, se foment6 la transparencia y la rendiciéon
de cuentas (2014-2019), esta etapa esta enmarcada en el periodo de gestion entre el 1 de agosto
de 2014 al 31 de julio de 2019, dejando una huella en la historia electoral de El Salvador por
la ocurrencia de hechos inéditos que establecieron un antes y un después en la administracion
de procesos electorales en el pais, generados por las resoluciones y sentencias de la Sala de lo
Constitucional de la Corte Suprema de Justicia de la época, que no solo dieron continuidad y
profundizaron cambios transcendentales en el sistema electoral salvadorefio que debieron ser
implementados por el Tribunal Supremo Electoral en el corto plazo, sino que intervinieron la
ejecucion misma de los procesos electorales que a pesar de ser una injerencia a la Institucion
electoral siempre acato las resoluciones emanadas no obstante que implica cambios al proceso
electoral.

Unos de los grandes desafios afrontados fue la llegada de una crisis sanitaria provocado por
la pandemia del COVID-19, en el afio 2019 de cara al inicio y ejecuciéon de un proceso electoral
salvadorefio, correspondiente al afilo 2021, lo que ponia en evidencia el delicado y complicado
panorama que tuvo el TSE en materia de organizacion y ejecucion de las elecciones realizadas el
28 de febrero del 2021, dentro de este contexto puede mencionarse aspectos importantes como
son la elecciones constitucionales de las actuales magistraturas del TSE por parte de la Asamblea
Legislativa la cual tuvo lugar el 30 de julio del 2019, las magistradas y magistrados electos en esa
ocasion, asumieron sus funciones a partir del 1 de agosto de ese mismo afio.

En el trascurso de cada uno de los periodos de tiempo en el que se logra establecer cambios
en materia juridico electoral que directamente genera cambios en materia del sistema electoral
salvadorefio, principalmente en temas jurisprudenciales de los cuales la implementacién desde
anterior proceso electoral inmediato anterior hasta el actual proceso electoral es importante
destacar las figuras jurisprudenciales mas relevantes en un periodo de tiempo desde su nacimiento
hasta su ejecucion desde los tltimos 15 afios, para poder denotar e identificar la evolucién y avance
a las elecciones que se avecinan.

La Corte Suprema de Justicia por medio de la Sentencia de inconstitucionalidad 092006 de
fecha 25 de noviembre de 2008, se logra establecer uno de los elementos del sistema electoral,
el cual es la circunscripciéon electoral, o el caso de la férmula electoral que se denota en la

2 Tribunal Supremo Electoral, Plan Estratégico Institucional TSE 2020-2024, 2020, El Salvador.
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sentencia de inconstitucionalidad 42-2005 de fecha del 07 de noviembre de 2011, o durante la
incorporacion de jurisprudencia salvadorefia se logra determinar sentencias donde establecen
derechos fundamentales en materia electoral como en la sentencia de inconstitucionalidad 08-
2014 donde desarrolla supuestos juridicos de la propaganda electoral o las sentencias 66-2013 y
la 39-2016 en donde establece la figura del transfuguismo y su debida prohibicién.

Al identificar que la jurisprudencia salvadorefia ha tenido un impacto y avance en materia
electoral salvadorefia se puede establecer una relevancia de 4 figuras electorales las cuales son:
la incorporaciéon de las candidaturas independientes o no partidarias en el sistema electoral,
la figura del voto cruzado como incorporacién a las formas de votar a favor del electorado, la
ciudadanizacion y proceso de profesionalizacion de los Organismos Electorales Temporales y la
incorporacion de los salvadorefios en el exterior en las elecciones a candidaturas para los concejos
municipales y Diputaciones del Parlamento Centroamericano como para la Asamblea Legislativa.

Es de tomar en cuenta como se menciond en el contexto histérico la ampliaciéon de nuestra
jurisprudencia Nacional que por medio de la Sala de lo Constitucional de la Corte Suprema
de Justicia directamente relaciona en la sentencia de inconstitucionalidad 61-2009, permite
establecer que la figura de las candidaturas independientes ha logrado incorporarse al sistema
electoral y jurisprudencia constitucional salvadorefio, esto ha permitido no solo por la contienda
de candidatos no partidarios en las ultimas elecciones a nivel legislativo, sino la respuesta del
electorado en el afio 2018 en que un contendiente como candidato no partidario pudiera llegar
a la Asamblea Legislativa como Diputado no partidario y representara una posicién legislativa
dentro del parlamento, el tratamiento legal de la figura de las candidaturas no partidarias fue
implementada bajo las disposiciones especiales establecidas en el decreto legislativo n°555 de
fecha dieciséis de diciembre del afio dos mil diez.

En cuanto al conteo de votos para lograr consignar un escafio por parte del candidato para
ser electo como diputado para la asamblea legislativa, es de establecer mediante la sentencia de
inconstitucionalidad nimero 59-2014, un cambio de criterio: ,la controversia a resolver radica en
determinar si el art. 217.b del Codigo electoral produce un trato diferenciado o discriminatorio
para el acceso al cargo de diputados, al establecer la citada disposicion la férmula del cociente
electoral a todos los candidatos de cada partido en su conjunto (por medio de listas o planillas),
y exigir la misma férmula a los candidatos no partidarios, pero de manera individual (sin estar
agrupados en listas o planillas)”.

Desde el inicio de este decreto regulariza la nueva reforma dentro del Codigo electoral en la
implementacion del conteo de votos para las candidaturas no partidarias el cual menciona las
reformas al Cédigo electoral, en primer lugar, en el art. 161 CE. y la forma de implementacion de
las planillas de candidaturas de partidos politicos y candidaturas individuales no partidarias, en
su literal b.

Otro de los cambios jurisprudenciales es la implementacién del voto cruzado que, mediante
sentencia de inconstitucionalidad de la Sala de lo Constitucional 46-2014, de fecha 5 de noviembre
de 2014, declarandose la inconstitucionalidad de la primera parte del enunciado del inciso 3 del
articulo 185; y de la letra c) y la primera parte de la letra d) del articulo 207, ambos articulos del
Codigo electoral; referidos a la prohibicién de voto cruzado y la declaratoria de nulidad en los
casos en que se empleara esta modalidad.

3 Corte Suprema de Justicia, Sentencia de Proceso de Inconstitucionalidad 59-2024, 2014, El Salvador.
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Siendo por medio de decreto legislativo 291 de fecha veinticinco de febrero de 2016, la
implementacién de los cambios de reformas legales, directamente del C6digo electoral que tengan
relacion a la figura de la implementacion del voto cruzado.

La ciudadanizacién y profesionalizacion de los organismos electorales temporales que tiene
su inicio en la sentencia 139-2013 en cuanto establece que los Organismos Electorales son una
manifestacion contralora de la actividad regida por el Tribunal Supremo Electoral, que coadyuvan
al cumplimiento de los fines y objetivos de dicha autoridad.

Sus miembros son delegados para el ejercicio independiente de determinadas atribuciones
en una circunscripcion territorial, sin sujecién a ningiin elemento externo que interfiera en sus
decisiones o lineamientos de trabajo, asegurando asi la imparcialidad requerida en el proceso
electoral.

Lo que permite este cambio jurisprudencial es conocer y destacar la presencia de personas no
vinculadas a los partidos politicos a representar al organismo electoral superior en grado para las
diferentes posiciones dentro de las juntas electorales departamentales y municipales y las juntas
receptoras de votos, siendo la referencia principal el art. 38 del Cédigo electoral a velar por esta
categoria.

Ademas, bajo la sentencia 156-2012 se analiza que no establece procedimientos para que
los salvadorefios que residan en el exterior y que cumplan con todos estos requisitos para hacer
efectivo su derecho al sufragio activo, en las elecciones legislativas y municipales. El CE se limita
a establecer los requisitos para poder ejercer el sufragio en base al art. 9 es decir, ser ciudadano
salvadorefio y, por tanto, mayor de 18 afios, estar inscrito en el registro electoral art. 14 CE, estar
en pleno goce de los derechos politicos, identificarse con su Documento Unico de Identidad
vigente art. 6 CE y, ademas, aparecer en el correspondiente padrén emitido por el Tribunal
Supremo Electoral. Sin embargo, en relacién con esto, en la ley especial para el ejercicio del voto
desde el exterior en las elecciones presidenciales (LEEVEEP) se regula el voto sufragio activo de
los salvadorefios residentes fuera del territorio nacional, pero inicamente para las elecciones de
presidente y vicepresidente de la Republica a partir del afio 2014, y se omite lo relativo al sufragio
en elecciones legislativas y municipales. Esto no cambio con las reformas a la LEEVEEP, que se
realizaron mediante Decreto Legislativo n° 355, de 11-1V-2013, publicado en el Diario Oficial
n° 80, tomo 399, de 3-V-2013, las cuales se cifieron a modificar aspectos formales y de plazos del
procedimiento para llevar a cabo el voto de los salvadorefios residentes en el exterior®.

Previo a estudiar cuales son los aspectos a analizar de los procesos electores se debe explicar en
qué consiste el proceso electoral, definiéndose este como parte del estudio de la rama de derecho
electoral en donde existe una serie de pasos ordenados o actos concatenados desde una etapa
inicial de preparacion hasta la etapa de la declaratoria en firme de los resultados.

Estas etapas las podemos interpretar a partir del art. 63 y 64 del Cédigo electoral, ademas
de actores como Dieter Nohlen, tratadista del derecho electoral comparado en América Latina
que interpreta que el proceso electoral es parte de los objetos principales de estudio del derecho
electoral®.

* Corte Suprema de Justicia, Sentencia de Inconstitucionalidad 156-2012, 2016, El Salvador.

5 Nohlen, Dieter, et al. (comps.), Tratado de derecho electoral comparado de America Latina/comps. Dieter Nohlen,
Daniel Zovatto, Jesus Orozco, Jose Thompson. - 2a ed. - Mexico: FCE, Institute Interamericano de Derechos Humanos,
Universidad de Heidelberg, International IDEA, Tribunal Electoral del Poder Judicial de la Federation, Instituto Federal
Electoral, 2007, Mexico.
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Cadaunadelas etapas se componen de tres principales las cuales son: una etapa previa e interna
en donde se desarrollan los distintos programas de planificaciéon y creaciéon del denominado
calendario electoral, presupuesto y la etapa de toma de decisiones plasmadas en el Plan General
de Elecciones (PLAGEL), una segunda etapa el cual consiste en la denomina nuclear que se refiere
al periodo de convocatoria e inscripcion de las candidaturas y el desarrollo de la propaganda
electoral y una etapa final o de cierre que compone la transicion de la Jornada electoral o dia de
elecciones y la entrega de credenciales a los funcionarios que establecen la mayor cantidad de
votos en la etapa de escrutinio definitivo.

Para ejemplificar, el PLAGEL 2021 fue el instrumento base para planificacion de un evento
electoral lleno de retos y se constituy6 de 16 programas orientados a tres grandes areas: la primera
relativa a la organizacién del proceso electoral, dentro de la cual figuran temas como el soporte a
la funcién jurisdiccional del TSE, la organizacion y funcionamiento de los Organismos Electorales
Temporales, Atencion a Partidos Politicos y Candidaturas no Partidarias, Acreditaciones,
Observacion Electoral, Soporte Administrativo, Auditoria Administrativa, Financiera e Informatica
del proceso electoral, Convenios de Cooperacion Interinstitucional, Apoyo a la Administracién
Superior, Cierre del Registro Electoral y Generaciéon de Padrones. La segunda area enfocada a
la atencién ciudadana, con los programas de Capacitacion Electoral, Informaciéon y Consulta
Ciudadana, Comunicacion Electoral y Plan General de Seguridad Electoral. La tercera area agrupa
los programas vinculados especificamente a la ejecucién y resultados del evento electoral a
celebrar, como el Programa de Organizacion y Logistica Electoral; Transmision, Procesamiento y
Divulgacion de los Resultados Electorales Preliminares y Escrutinio Final.

Posterior a eso las nuevas autoridades del TSE tuvieron que aprobar el Calendario Electoral
junto al Plan General de Elecciones para los comicios 2021, durante ese proceso de preparaciéon
de las elecciones, la Organizacién Panamericana de la Salud (OPS) notifico el 31 de diciembre
de 2019, que la Comision de la Salud en Wuhan provincia de Hubei China se habla desarrollado
muchos casos de Neumonia, causados por un virus llamado Coronavirus, en ese contexto el 10 de
enero de 2020 El Salvador inicio la ejecucion del Calendario Electoral 2021, en ese mismo mes
el Organo Ejecutivo en el Ramo de Salud decreto como medida preventiva para la salud publica,
viendo el avance que tenia a nivel internacional el nuevo coronavirus, fue decretada emergencia
sanitaria en todo el territorio nacional a partir del 23 de enero de 2020 por tiempo indefinido.

Cabe destacar dentro del marco de este proceso electoral, que los dos mas grandes desafios
como lo fue celebrar elecciones en tiempo de pandemia y la implementacién por primera vez en
el pais del proyecto de tecnologia informatica en cada junta receptora de votos a nivel nacional,
pese a nuestro complejo sistema electoral que incluye el voto por listas abiertas, los escrutinios
fueron agiles y eficientes con resultados preliminares rapidos y certeros, que también fue parte
de darle la importancia del trabajo realizado en coordinacién con otras instituciones a través
de los diferentes convenios de cooperacion interinstitucional, dentro de los cuales podemos
destacar el firmado con el Ministerio de Salud para la elaboracién de un Protocolo de Medidas de
Bioseguridad que permitié un desarrollo pleno del evento electoral sin incremento de contagios
por COVID-19 durante y después del mismo. Ademas, se conté con la cooperacion de diferentes
organismos internacionales que permitieron la implementacién de tecnologia en mesa para las
Juntas Receptoras de Votos, hecho que significo un avance importante en la eficiencia del escrutinio
preliminar y por consecuencia en la transmisién de resultados.

El afio 2021 fue testigo de un proceso electoral completamente atipico, que quedara marcado en
la historia electoral de nuestro pais, dado su alto nivel de complejidad y por el contexto inédito en el
que fue desarrollado, una coyuntura protagonizada principalmente por una pandemia que afectaria
a todas las naciones del mundo y que cambiarla para siempre la historia reciente de la humanidad.
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Después de 28 anos de ejercicio democratico en el pais y de cara a las elecciones, el TSE se
vela enfrentado a condiciones sin precedentes, que representaban desafios importantes para una
institucién que contaba con la llegada de nuevas autoridades. El primer paso para superar cada
uno de estos desafios, fue la conformaciéon de una Comisiéon Coordinadora del Proceso Electoral
2021, que dio paso ala activacién de un aparato institucional que inicio la etapa de planificacion, en
la que destacaron la formulacién del Calendario Electoral, el Presupuesto Especial Extraordinario
para el evento electoral y finalmente el Plan General de Elecciones 2021.

A pesar de lo impactante que era estar viviendo una pandemia y antes del cierre de las
actividades; el 5 de marzo de 2020, se obtuvo la aprobaciéon del presupuesto de elecciones 2021,
por parte de la Asamblea Legislativa, con el que se iniciarla el Plan General de Elecciones, posterior
aeso entre el 13y 14 de marzo de 2020 se decret6 la Ley de Restricciones Temporal de Derechos
Constitucionales Concretos para atender la pandemia COVID-19, bajo este contexto y con el escaso
tiempo que hubo para completar la etapa de planificacion, este se tuvo que ajustar al igual que el
presupuesto, para efectos de incorporar medidas sanitarias y de bioseguridad; todo esto tuvo una
afectacion inmediata al normal desarrollo del proceso electoral en marcha.

A pesar de todos los avances alcanzados en los ultimos anos, los procesos electorales siguen
generando diversos retos y desafios que surgen a medida que la sociedad salvadorefia experimenta
cambios. Para la institucién es vital mantenerse a vanguardia en diferentes tematicas que son
trascendentales en la busqueda de un tribunal igualitario e inclusivo para todas y todos.

En referencia al proyecto electoral 2024, actualmente se encuentra la implementacién de la
etapa preliminar o de planificacion, en donde se establece la aprobacion del calendario electoral,
la realizacion del presupuesto esencial para este tipo de eleccién multiple que se avecina y la
elaboracion del PLAGEL 2024.

Con la vista puesta en las proximas elecciones, se han impulsado una serie de propuestas de
reformas a la legislacion electoral, con el objetivo de mejorar los procedimientos administrativos
sancionatorios y los criterios para establecer los supuestos juridicos que dan lugar a infracciones.
Dentro de las reformas que se han formulado destacan:

1) La ciudadanizacion y profesionalizacion progresiva de los Organismos Electorales Temporales
(articulos 92,97 y 101 Cédigo electoral)

En atencién ala sentencia de inconstitucionalidad 139-2013, se establece la necesidad de hacer
una ciudadanizacidn y profesionalizacién de los OET que debe darse progresivamente en razon de
la complejidad que supone cada cargo, acomodandose a los avances tecnoldgicos de los diferentes
procesos y la complejidad en el uso de las nuevas tecnologias.

2) Definicion y limites de la propaganda electoral (articulo 173 Cédigo electoral)

El articulo 172 determina los plazos en los que se habilita la propaganda electoral, pero no hace
una definicién especifica de lo que debe entenderse como tal. Se ha propuesto agregar un inciso
mas al articulo 173 que establezca como parte de las prohibiciones realizar actos de propaganda
electoral fuera de los periodos que establece el articulo anterior, estableciendo la respectiva
sancién y haciendo ademads una definicién de propaganda electoral. Ademas, se considera una
ocasion oportuna para modificar el inciso tercero, con el objetivo de restringir cualquier tipo de
propaganda que lesione la moral, el honor o la vida privada de los candidatos y candidatas en
razon de su aspecto fisico, raza, sexo y/o religion, esto puede significar un avance significativo en
la prevencion de diferentes actos de violencia politica contra grupos poblacionales vulnerables. La
violacion a esa prohibicion debera ser sancionada y en caso de ser realizada por un candidato o
candidata puede sancionarse con la inhabilitacion.

3) Principio de paridad y alternancia de género (articulo 38 Ley de Partidos Politicos)
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Se propone que en la integracion de planillas para cargos de eleccién popular se deba observar
la paridad de género, garantizando la misma proporcién entre mujeres y hombres, asi como la
alternancia de género. Cada partido debera regular en sus reglamentos de elecciones internas, los
criterios que aplicara para dar cumplimiento a la paridad y alternancia de género. Esta medida
estaria acompafiada de sanciones por incumplimiento con el objetivo de promover la participacion
politica de las mujeres y la igualdad de condiciones en los procesos electorales.

Se busca implementar mecanismos que facilitaran en torno a la inclusién electoral, para
garantizar la participacion de las mujeres en la politica, fomentando la equidad social y la
inclusiéon de género, asi como también la prevencion de la violencia politica contra las mujeres
postulantes a cargo de eleccién popular, creando instructivos para fortalecer a las personas en
procesos electorales, capacitandoles sobres sus derechos y fortalezas para participar en puestos
de eleccion popular y buscando apoyo con las diferentes entidades encargadas de velar por las
nuevas reformas planteadas frente al Estado.

Esos cambios no solo incidieron en la calidad y transparencia de los eventos electorales, en la
participacion de mas actores politicos, sino también se dieron cambios positivos que permitieron
mayor participaciéon tanto de hombres como mujeres; generado del reconocimiento de los
derechos civiles y politicos de las mujeres, entre ellos asignando un porcentaje de participacion
del 30% en las listas de candidatos a cargo de eleccion popular, y en la actualidad o a futuro lo que
se pretende es que la legislacion electoral permita la participacion del 50% de las mujeres en las
elecciones del 2024 y equiparalos a otros paises que ya dieron el paso hacia la paridad.

Conclusiones

En sintesis, los procesos electorales son garantias para todos los ciudadanos salvadoreios, el
cual por mandato constitucional y jurisprudencial permite la realizacion del trabajo del maximo
organismo en materia electoral para velar por elecciones transparentes y justas en caracter de
democracia e igualdad.

Para los comicios del ano 2024 se espera uno de los procesos electorales multiples con la
realizacién en fechas 4 de febrero del afio 2024 para la eleccidn de presidente y vicepresidente de
la Republica y Diputaciones a la Asamblea Legislativa y el 3 de marzo del afio 2024 para la eleccion
a diputaciones al Parlamento Centroamericano y Concejos municipales.

El TSE se encuentra actualmente en la etapa preliminar del proceso electoral 2024 conlaideade
implementar no solo el contexto histérico del maximo organismo electoral sino la implementacion
y la evolucion que la institucion ha experimentado en su marco normativo electoral y la nueva era
digital en las diferentes etapas del proceso electoral.
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Research Concerning the Possibility of Using Electoral
Engineering Tools in the Perspective of Organising European
Elections Based on Uniform Rules

QUESTIONNAIRE “THE EUROPEAN ELECTORAL SYSTEM.
ELECTIONS TO THE EUROPEAN PARLIAMENT”

Daniel DUTA, PhD

The research concerns the possibility of using electoral engineering tools in the perspective of
organising European elections based on uniform rules so that the results allow the consolidation
of the legitimacy of the European construction.

The data and information collected from experts in the electoral field participating in this
structural survey were used for the doctoral research’ regarding the configuration of a uniform
European electoral system.

Name, surname

Gender

Age

Location

Education level

! The doctoral thesis Towards a uniform and integrated European electoral system, 2017, pp. 160-179 related to
Appendix no. 28, https://rei.gov.ro/teze-doctorat. The editing of the questionnaire and the collection of answers was
carried out online, in Romanian and English, between February 2 and March 15, 2017, through the web platform
http://www.isondaje.ro/surveys/. The respondent’s name and surname are confidential.
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To a To a To a Toa Not at NA

very large little very all

large  extent extent little

extent extent
Domestic political life r r r r r -
Political life in other EU member r r r r r
states
The activity carried out by the r r r r r r
European Parliament
Election to the European Parliament [~ r r r r r
Electoral campaigns r r r r r -
Radio and TV shows on themes r r r r r r
related to elections
Discussions about elections and r r r r r -
social networks
Discussions with friends on themes r r r r r r

related to elections

daily  several several only never NA
timesa timesa at
week  month elections

Watch the television news and r r r r r r
broadcasts on politics

Listen on the radio to news broadcasts r r r r r r
and comments on politics

Read newspapers informationand com- = r r r r r
ments on politics

Read on social networks information r r r r r r

and comments on politics

Toavery Toa To a little Toa Not at NA

large large extent very all
extent extent little
extent
Elections to the European r r r r r r

Parliament
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(On a scale from 1 to 7, where 1 strongly disagrees and 7 strongly agrees)

1 2 3 6 7
Strongly disagree r r r r r r r Strongly agree

S
Ul

(Multiple answers possible)

" OPEN LIST On the list they vote for, the voters rank the candidates in their order of preference.

™ SEMI-OPEN LIST (preferential voting) The political party establishes the order of the
candidates on the list, but voters can vote for a candidate they prefer and, in this instance, the
candidate can move up on the list on eligible positions.

" CLOSED LIST The order of candidates on the list is established by the party and it is fixed.

" SINGLE TRANSFERABLE VOTE Voters rank candidates in their order of preference, they may
include in their “ranking” candidates representing different political parties. All candidates who
achieved the electoral quotient are declared elected. If a candidate has exceeded the quotient,
the additional votes are divided among the remaining candidates according to the next in rank in
terms of the score obtained.

I” Do not know/No answer

" Other

To Toa Toa Toa Not at all NA
avery large little very
large extent extent little
extent extent
The model of the list of r r r r r r
supporters
Threshold r r r r r r
Voter registration by creating r r r r r r
a European Electoral Register
Development of a European r r r r r r

Code/Codex on electoral
rules and procedures
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The model of the ballot (in r r r r r r
the sense of introducing

the logos and the names of

European political parties, in

addition to national ones)

Reference day (voting on r r r r r r
the same day in all Member
States)
The use of electronic/ r r r r r r
internet voting
To Toa Toa Toa Not at all NA
avery large little very
large extent extent little
extent extent
Create a transnational r r r r r r

constituency for electing
several MEPs from a
transnational list

Ensure fair gender r r r r r -

representation on the
candidates’ list

Ensure fair gender r r r r r r

representation in the
European Parliament
(quotas)

Establish a EUROPEAN r r r r r r
ELECTORAL AUTHORITY

with the role of managing

and supervising the EP

election and monitoring

European party funding and

electoral campaign

(On a scale from 1 to 7, where 1 strongly disagrees and 7 strongly agrees)

1 2 3 4 5 6 7
Strongly disagrees r r r r r r r Strongly agrees
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-

Yes

(Multiple answers possible)

-
-
-
-
-
-

Lack of trust in political parties

Lack of information

Distrust of candidates

Lack of interest in the European elections

Not applicable (in case the answer to question no. 12 was YES)
Other

I .

Yes

No

Do not know/No answer
Other

(Multiple answers possible)

Fining

To suspend the right to vote at EP elections for a particular timeframe

An interdiction to occupy a public office for a particular timeframe

Community service

Not applicable (in case the answer to question no. 14 was NO)

I do not know/No answer

miiniinininlin

Other

extremely  very  moderately slightly notat NA
all

Constitutional provisions r r r r r r
Election rules r r r - r -
The type of electoral system r r r r r r
Your rights as a voter r r r - r -
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Electoral competitors r r r r r -
The political platform of r r r r r r
candidates

16
18
21
Other

O

16
18
21
23
25
30
35
Other

aaaananaman

very negative  positive very none NA
negative positive
My perception about the EU is... r r r r r r

The research sample consisted of 183 experts from the country and abroad who are active in
the electoral field but who are not necessarily specialized in the issues raised by the European
construction.
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Respondents’ situation by occupation No.
President, vice-president or member of a Central Electoral Commission 4
Persons with management positions within a Central Electoral Commission (Head of 17
Department, Director General, Director, Deputy Director, Head of Office)
Executive staff within a Central Electoral Commission 143
University teaching staff 7
International expert/consultant in the electoral field 2
Director of the International Training and Research Center in the Electoral Field 1
Other people with some experience in the electoral field (engineer, researcher/ 5
journalist, researcher, diplomat electoral expert, cultural center director)
President of the NGO, Expert in the electoral field 2
Responsible for Public Policies 1
Director of the International Cooperation Center

- Age and gender of respondents -

Interval Number of people % Average age
18-28 yearsold | 13 7.10 40.21 years
29-39yearsold |81 44.26
40-50 yearsold |67 36.61
51-61yearsold |19 10.38
>61 years old 3 1.64
Women 114 62.29 39.78 years
Men 69 37.70 40.92 years
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- Education level -

Doctoral/postdoctoral studies Postgraduate/master’s Higher education
studies
16 (8.74%) 40 (21.86%) 127 (69.40%)

The research method used was quantitative, and the instrument used to record respondents’
opinions was a self-administered questionnaire with open questions, response matrices, Likert
rating scales with six response values, and a grid with one or more allowed answers, the completion
lasting about fifteen minutes.

Respondents were informed that personal data regarding name and surname, gender,
occupation and education level are confidential. They also had to fill in the fields containing
data and information regarding the name and location of the institution/organisation in which
they work, the position held in the institution and/or organisation and the department. The first
two sets of effective questions (questions no 4.1-4.8 and no 9-12) included in the structure of
the questionnaire had the role of testing the basic level of experts’ knowledge of domestic and
European political life, the activity carried out within the European Parliament, the European
parliamentary elections and the electoral campaigns, but also the level of interest shown towards
the theme.

Thus, a significant percentage of the respondents are interested to a large extent (49.18%) and
to a very large extent (26.78%) in domestic political life.

Respondents are significantly less interested in political life in the European Union member
states, with only 8.74 % being interested to a very large extent, 43.72% to a large extent, respectively
35.52% to a small extent.

Regarding the interest in the activity carried out within the European Parliament, 42.62% of
the respondents are interested to a large extent, 4.92% to a very large extent and 34.43% to a
small extent.

An important share of respondents (39.34%) is very interested in the European Parliament
elections, 34.97% to a great extent, respectively 19.13% to a small extent.

At the same time, a percentage of 47.54% are very interested in election campaigns, while
31.69% are interested. Regarding the interest in radio-TV shows on topics related to elections,
42.62% of the respondents are interested to a large extent, and 26.78% to a very large extent.

A more homogeneous distribution of responses registered the question regarding election-
related discussions on social networks, with 30.60% of respondents being a little interested, 23%
interested and 16.39% very interested.

47.54% of respondents are very interested in discussions with friends on topics related to the
elections, while 26.78% of respondents show a low interest.

At this stage of the questionnaire, it can be seen that the respondents have a considera-
ble level of knowledge and interest regarding political life and European parliamenta-
ry elections.
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Question: 4.1. To what extent are you interested in domestic political life?

Question: 4.2. To what extent are you interested in political life in other EU member states?

Question: 4.3. To what extent are you interested in the activity carried out within
the European Parliament?
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Question: 4.4. To what extent are you interested in the European Parliament elections?

Question: 4.5. To what extent are you interested in election campaigns?

Question: 4.6. To what extent are you interested in radio-TV programs on election topics?
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Question: 4.7. How interested are you in election discussions on social media?

Question: 4.8. To what extent are you interested in discussions with friends
about election-related topics?

Regarding the method of information about political life and elections, 35.52% of respondents
watch TV daily, respectively 33.88% several times a week.

A smaller percentage, 21.31%, listen to the news and political commentary on the radio daily,
respectively 27.87% several times a week. 31.15% read daily information and political comments
from newspapers, respectively 36.07% on the Internet.

Question: 5.1. How often do you watch the news? And political shows on TV?
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Question: 5.2. How often do you listen to news broadcasts and political comments on the radio?

Question: 5.3. How often do you read information and political comments in newspapers?

Question: 5.4. How often do you read information and political comments on the Internet?

A question that gathered a more homogeneous distribution of answers is the one regarding
participation in the European parliamentary elections, with no less than 90.7% of the respondents
being interested to a very large extent (58.46%) or to a large extent (32.24%).
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Question: 6. To what extent are you interested in participating
in the European Parliament elections?

The questionnaire continues with a series of questions focused on elements of electoral
engineering through which I try to extract the opinion of experts regarding the instruments that
can modify or influence the electoral process at the European level in the sense of improving
the way of conducting and centralising the results, increasing the participation, strengthening
European democracy and the legitimacy of representatives in the European Parliament.

In this sense, to the question of whether it is necessary to set up a uniform electoral system at
the level of the European Union, 86.89% of the respondents agree, 49.73% of these expressing a
total agreement.

Question: 7. To what extent do you agree with the statement: is it necessary to set up a uniform
electoral system at the level of the European Union?

Another essential element for the configuration of an electoral system is the type of list
of candidates proposed by the political formations, which can be open, blocked, semi-open
(preferential vote), single transferable vote, etc. A large part of the respondents (67.21%) opt for
the open list (31.69%) or the preferential vote (35.52%) but also take into account the single
transferable vote. This denotes the fact that they favour a variant in which the voter can express
his preference by making a “correction” on how the party ranked the candidates on the list. This
option can be of interest including to the internal electoral process, as both voters and non-
governmental organisations are in the first steps regarding the adoption of electoral legislation
for the election of members from Romania to the European Parliament.
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Question: 8. How do you think the list of candidates proposed by the political parties should be?

OPEN LIST - Voters place candidates on the ballot list in order of their preferences

31.69

OPEN LIST (preferential vote) - The party determines the order of candidates on the list,
butvoters can vote for a preferred candidate who can thus “go up” on the list, in the eligible
places.

35.52

BLOCKED LIST - The order of candidates on the ballots is fixed, as it is established by the
party; in this case, the party is voted

6.56

SINGLE TRANSFERABLE VOTE - Voters rank the candidates in order of preference, being
able to include, in their own “ranking’, candidates representing different parties (from
different electoral lists). All candidates who have reached the Electoral Coefficient are
declared elected. If a candidate exceeded the Coefficient, the additional votes are divided
among the rest of the candidates according to the following scores.

18.58

[ don’t know/I don’t answer

6.01

More

1.64

Anotherimportantaspectthatrequires harmonisation atthelevel of proceduresis that of thelist
of supporters (model, number of supporters, etc.). In this respect respondents greatly appreciate

the need for standardisation, 34.43% to a large extent and 27.32% to a very large extent.

Question: 9.1. To what extent do you consider it necessary to standardise the European electoral

system, especially regarding the model of the list of supporters?
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A particularly important topic in the framework of establishing a uniform European electoral
system is the electoral threshold, which can contribute to the homogenisation of the party system,
especially in the perspective of ensuring stable and efficient governance. On the other hand, the
electoral threshold must also be analysed from the perspective of the analysis regarding access to
the European Parliament of Eurosceptic, extremist or anti-European political forces. Regarding
this aspect, we simulated the 2014 elections by using several electoral thresholds, and obtained
interesting results. In the questionnaire, 74.87% of the respondents consider it necessary to
establish a uniform electoral threshold (or the lack thereof) at the level of all member states.

Question: 9.2. To what extent do you consider it necessary to standardise the European electoral
system, especially regarding the electoral threshold?

One of the essential electoral operations for the organisation of the electoral process is voter
registration. This is especially necessary to establish the electoral lists, but it is also particularly
important for other activities such as the prevention of multiple voting, or for the establishment of
policies and strategies for informing voters. At this moment, the member states have very different
ways of registering voters, depending on the type and method of the document with which the
citizens are identified. Many of the member states have reservations regarding the design and use
of a unique identification code, which makes it particularly difficult to exchange information on
voters registered on the lists of a different state than the one of origin. On the other hand, there
are problems generated by the way of acquiring the citizenship of one or more member states.
The creation of an Electoral Register-type tool, practically a database containing information
about citizens with the right to vote, is essential for the organisation of elections based on uniform
procedures. Most respondents consider the existence of such an instrument necessary (38.80% to
a very large extent, respectively 33.33% to a large extent).

Question: 9.3. To what extent do you consider it necessary to standardise the European electoral
system, especially concerning voter registration in the form of a European Electoral Register?
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The configuration of a uniform and integrated electoral system cannot be achieved without
a unitary regulation of the electoral norms. In addition to the core of the electoral system
represented by the way of transforming votes into mandates, there is a multitude of aspects that
require unitary regulation. More than half of the respondents (80.87%) consider it necessary to a
large and very large extent to create a European Electoral Code/Codex that includes electoral rules
and procedures.

Question: 9.4. To what extent do you consider it necessary to standardise the European electoral
system, especially concerning the creation of a European Electoral Code/Codex that includes
electoral rules and procedures?

One of the main subjects of the European electoral reform, the way of drawing up the ballot
paper, was considered to ensure the visibility of European political parties but also to facilitate
the provision of correct information to the electorate regarding the affiliation of national parties
to European political parties. In this sense, the standardisation of the ballot paper model (in the
sense of introducing the logos and names of the European political parties, in addition to the
national ones) was considered necessary to a large extent by 30.60% of the respondents and, to a
very large extent by 27.32%.

Question: 9.5. To what extent do you consider it necessary to standardise the European electoral
system, especially concerning the ballot paper model (in the sense of introducing the logos and
names of the European political parties, in addition to the national ones)?

The fact that the reference day differs between the member states, and the elections being held
over a period of three days create a series of difficulties in terms of establishing and calculating
the deadlines, but especially in terms of the date on which the centralisation of votes and the
distribution of votes are carried out in a unitary manner in mandates, there may be the premises
of some strategies to influence the results.
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In the sense of the above-mentioned, 67.76% of the respondents appreciate that it is necessary,
to a large and very large extent, to establish a single reference day for holding the elections.

Another option, not necessarily utopian, is to fix a voting period for all member states lasting
2-3 days so that citizens have the necessary time to vote according to their schedule, either on a
working day or on the weekend.

Question: 9.6. To what extent do you consider it necessary to standardise the European electoral
system, especially concerning the reference day (the same voting day in all member states)?

Regarding another topic of great interest in recent years, namely the use of electronic/Internet
voting, 74.87% of the experts interviewed consider that it is necessary to a large and very large
extent to introduce electronic means of voting. It can be stated that the percentage could be
considerably higher if the increase of vulnerabilities in computer systems was not so obvious in
the last period. However, the question is not if this way it will be used, but when, of course without
leaving aside the classic way of exercising the vote in the polling station.

Question: 9.7. To what extent do you consider it necessary to standardise the European electoral
system, especially regarding the use of electronic/Internet voting?

Question: 10.1. To what extent do you consider it necessary to create a transnational constituency
for the several deputies from a transnational list?
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Experts’ respondents think that it is necessary to a large and very large extent to ensure a fair
gender representation on the lists of candidates for the European elections (72.13%), but also
within the European Parliament (63.94%).

Question: 10.2. To what extent do you consider it necessary to ensure
a fair gender representation on the lists of candidates?

Question: 10.3. To what extent do you consider it necessary to ensure a
fair gender representation in the European Parliament?

To one of the basic questions of the questionnaire, namely whether the respondents consider
it necessary to establish a European Electoral Authority to manage and supervise the European
parliamentary elections and control of the financing of European parties, the answers were
somewhat surprising considering the percentage of those who answered affirmatively, namely
42.08% consider the establishment of a European electoral management body very necessary,
30.05% to a large extent and 12.02% to a small extent. It is possible that the favourable response
was influenced by the positive experience of the Permanent Electoral Authority, which in a relatively
short period managed to modify the way the electoral process is organised professionally.

Question: 10.4. To what extent do you consider it necessary to establish a EUROPEAN ELECTORAL
AUTHORITY to manage and supervise the European parliamentary elections and control the
financing of European parties?

Similar to the answer to question 9.7., most respondents express their agreement for the
expansion of the use of electronic/Internet voting in the European parliamentary elections.
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Question: 11. To what extent do you agree with the statement: is it necessary to expand
the use of electronic/Internet voting in European parliamentary elections?

Question: 12. Did you vote in the elections to the European Parliament in May 2014?

A low percentage of experts (9.84%) did not exercise their right to vote in the elections for the
European Parliament in May 2014, especially as a result of a lack of trust in the parties (33%) or
in the candidates (22%), but also as a result of various impediments (at work or abroad on the
reference day) (26%).

Question: 13. If the answer to the above question is NO, what are the reasons why you did not
exercise your right to choose?

One of the possible solutions for increasing the presence, as well as for increasing the
representativeness and legitimacy of elected officials, is the introduction of compulsory voting.

Viewed by many with distrust, mandatory voting comes with a paradigm shift, in the sense that
voting would no longer represent only a right but also an obligation and the voter would be seen
as performing a public function, the function of a citizen.
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Currently, in the European Union, four countries have compulsory voting (Belgium, Cyprus,
Greece, and Luxembourg). Somewhat surprisingly, more than half of the experts (50.82%) are in
favour of introducing mandatory voting.

Question: 14. Do you consider it necessary to introduce mandatory voting?

The introduction of mandatory voting raises another issue, namely, whether failure to vote
should be sanctioned and if so, what could this sanction be.

The answer options offered were balanced, 36% of respondents consider that failure to vote
should not be sanctioned, 28% opt for sanctioning with a fine, 24% for the temporary suspension
of electoral rights, and 9% for the establishment of a temporary ban on the occupation of certain
public functions.

Question: 15. If the answer to question 14 is YES, what do you think
the penalties for not voting should be?
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Question: 16. To what extent is the exercise of the right to vote influenced by knowledge?

Electoral experts questioned on a series of elements that could affect the way of exercising
the right to vote consider that the vote can be influenced to a large and very large extent by the
knowledge (or lack of knowledge!) of the electoral competitors (86.89%), of their political platform
(81.42%), the voters’ rights (70.49%), the type of electoral system (66.12%), the electoral rules
(55.04%) and the constitutional provisions (58.47%). Regarding the optimal age for exercising
electoral rights, at which the citizen could make rational decisions, with maturity and without
being influenced, the respondents consider with an overwhelming percentage (77.60%) that
young people should exercise their right to vote since they turn 18.

Regarding the age from which a citizen would have the right to run for a representative position,
the opinions were much more diverse, especially opting for an age at which a person, as a rule, has
gained significant life and professional experience (25.14% opted for the age of 30, 24.59% for 35).
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Question: 17. What do you consider to be the minimum age to participate
(vote) in the European Parliament elections?

Question: 18. What do you consider to be the minimum age to be able to run for the European
Parliament elections?

Perception of the European Union is a balanced one, in the sense that, although the share of
those who have a positive perception is 68.31%, those who categorise it as very positive is only
15.85%, which I interpret to mean that the expectations from the European Union are particularly
high, and the direction towards which it is heading is not exactly the desired one.
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Question: 19. What is your perception of the European Union?

Question: 20. What other aspects do you believe are necessary for setting up a uniform European
electoral system?

The conclusions that emerge from the answers to the last question can also be kept for the
general conclusions because it can be unequivocally stated that most of the experts in the electoral
field who answered the questionnaire “The European electoral system. Elections to the European
Parliament” note the need to configure a uniform and integrated European electoral system,
the need to implement a whole set of tools that would allow the organisation of elections to the
European Parliament based on common electoral rules and procedures.

In addition to all this, the role of a European Electoral Authority, especially in terms of
informing voters, can be decisive in the configuration of the European public space. However, as it
follows from the simulations regarding the electoral formulas, the instruments with which we can
adjust the quality and correctness of the elections are not always sufficient, it being necessary to
clarify without equivocation the type of political system towards which united Europe tends, its
dismantling cannot be taken into account because we cannot estimate at this moment the negative
impact on the national states.

For this reason, I believe that the Union must evolve from a polyform system to a clearly defined
political system. The international context and the path so far require the identification of the
finality of the European political construction.

In other words, it is no longer important to find out what type of entity the European Union
represents, an international political organisation or a political system between a federation and
confederation, but what exactly it becomes so that the states that make it up face together the
challenges of a not too distant future. At the same time, the role of the electoral system can be
essential to the extent that it finds solutions that combine the representation of citizens with that
of states.
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Electronic Voting Machines to Replace
Manual Processes in Elections

K. M. Nurul HUDA

Abstract:

Electronic Voting Machines (EVMs) are an alternative way to the manual process of elections. The manual
process encourages illegal human interference in elections. Voting using a manual process thus fails in terms
of fair elections in many countries. The new democracies are most affected. Consolidated democracies do not
have many irregularities at present because their past story is different. Even though both are showing interest
in using EVMs despite some opposition. The technology-based EVM reduces manual control in elections thus
stopping unfairness. Discussion on EVM’s functionality shows its effectiveness in replacing the manual process.
The EVM can serve any democratic country better in its respective perspectives. The use of EVM in elections is
essential for phasing out of the manual process.

Keywords: manual voting, biometric enrolment, mock voting on EVMs, cost-effective

Introduction

The manual system has lost its way to fair elections in many countries. It provides candidates
and parties with scopes of wrongdoing during the polls. It is rampant in new democracies.
Consolidated democracies suffered from similar kinds of anomalies in the past. It took centuries
under conventional legal instruments to reach certain standards. Most new democracies were
subject to colonial rules when the light of democracy was shown in the western world. Consequently,
the importance of fair elections could not grow among the citizens. As a result, they do not behave
fair when the election is held under the manual process. They try to win the votes by means of
illegal practices. This article attempts to discuss how the manual process causes unfairness in
polls and ways of resolving it.

The Electronic Voting Machine (EVM) is a new technological system. Systematic voter education
and staff training are essential for making it functional. The EVM cannot be tampered with. It is set
offline and thus cannot be hacked. It is more cost-effective. The irregularities found in the manual
process can be eliminated by the use of EVMs in elections.

The EVM, however, is not a welcoming solution for all players. Some people like them, while
others are critical, even though EVMs have successfully replaced manual voting in a number of
large democratic countries. Consolidated democracies are still swinging back and forth. Many of
them though are inclined to use EVMs for swiftness and accuracy.

About EVM

The EVM is a technological and digitalized device appropriate for managing elections without
manual interference. It is used for recording votes electronically without paper and pencil. It is
comprised of a control unit and a balloting unit. The control unit can store the results of a poll in
memory as long as required. These units are joined together by a cable, not through the Internet.
They are therefore set offline with no chance of being hacked.
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The EVM does not have any unique model. They are different in different countries. The
requirements of certifications and auditing for confirming compliance are therefore different.
An independent Advisory Committee comprised of national-level professionals having sufficient
technological knowledge does it in Bangladesh.

Historical background

The manual process dominated elections since the Bill of Rights was approved in 1689. The
polls entered the mechanical system in the 1890s. The Lever Voting Machine, a mechanical device,
was used in Lockport, New York, USA in 1892. It was based on a push-button machine patented
by Anthony Beranek of Chicago in 1881. It was used to record votes without paper. It was the first
attempt to let machines take over manual jobs in elections. By the 1930s it was adopted across
the USA.

The lever voting machines were commonly used from the beginning of the 19th century in the
USA. The authorities were looking for alternative technologies. The machines were replaced by
computer-tabulated punched cards in the 1960s and direct-recording electronic voting machines
in the 1990s. Gradually, electronic voting systems started phasing out the manual process.
Digitalization and Information Communication Technology (ICT) started influencing the system to
minimize human interference in elections early in this century. India replaced the manual process
in an election with EVMs for the first time in history in 1982. The road to using EVMs in elections
is starting to gain ground.

Opposition

No new initiative is free from criticism - this also applies to EVMs. The liking and disliking of
EVM caused some to survive while others took a departure from them. The EVMs implementation
has had good results in elections of Bangladesh, Brazil, India, and others encountering hosts of
opposition. On the other hand, though EVMs were used at one point or were piloted they did
not remain a voting method in cases such as Germany, the Netherlands, and other countries. The
chance of them coming back to the electoral processes of these countries is not excluded though.

Some political activists, members of civil society, and others keep opposing the use of EVM.
Some of them have raised the issue in Parliament, others have sued cases in higher courts. The
rest make statements in the press or engage in heated debates on TV programs against it. For
instance, Brazil survived allegations against the use of EVMs by the Parliament. Conversely, the
Dutch government abandoned it through a parliamentary procedure. Opposition groups often
appear in higher courts against EVMs. The court favoured the use of EVMs in India for example
while the German court sided with the complainants. The Bangladesh Election Commission (BEC)
is also facing opposition seemingly with no tangible evidence. It remains in the doldrums of heated
statements and debates.

The opposition regarding the use of EVMs sometimes has culminated in a state of sabotage.
About 50,000 EVMs went up in flames in Venezuela. The Chief of the National Electoral Council,
Ms. Lucena, stated in an interview with the BBC that “Nothing is being ruled out.”* She further
added that operators were attacked, vehicles and EVMs were burned, and death threats were
made before the elections of 2017.

1 BBC, Venezuela fire: Thousands of voting machines burned, 2020, available at https://www.bbc.com/news/world-
latin-america-51800316

91



Revista Romana de Studii Electorale Vol. X, nr. 1-2, 2022

The musclemen reportedly damaged EVMs in some polling centres in the West Bengal (India)
Legislative Assembly elections of 2021. They also did it in several local government elections in
Bangladesh. As mentioned the intention of these people was to rig the votes, but the use of EVMs
prevented them to do any misdeeds in the process of voting. Being outraged with the EVMs they
damaged them.

Consolidated democracies

The democratic countries can be grouped into two categories: consolidated democracies and
new democracies for the purpose of discussing the issues under the topic. The first group may
comprise Germany, the Netherlands, and the United Kingdom, and the second group Bangladesh,
Brazil, and India as examples.

The first group is democratically, politically, technologically, and socially advanced with high
social values. They have better track records in nurturing and improving elections’ standards.
They normally do not cause harm in the process of fair elections. They were, however, not free
from unfair elections in the past.

Corruptions in British elections

The first group does not have many malpractices in elections at present. Even then, they
indulged in high-level election anomalies in the past. The election environment of England in the
1880s can be cited as an example. England is claimed to be the mother of parliamentary democracy.
Despite it, election-related corruption went out of control in England in the 1880s. Rix* states in
a conference paper that voters and non-voters alike were in a festive mood during the election
days for pocketing the money, eating, and drinking. The poor voters were transported to polling
stations and even provided with refreshments at the candidate’s expense.

The British government was trying to improve the poll time anomalies. They passed the Corrupt
Practices Prevention Act of 1883, the Election Petitions Act of 1868, the Secret Ballot Act of 1872,
and more for holding free and fair elections. The passing of these laws did not have an instant
impact on the corrupt practice in elections. It took more than 200 years to reach an acceptable
stage. Their elections are not free from fraudulency even today. The Electoral Commission reports
that 595 cases of alleged electoral fraud were investigated by the police in the election of 2019. Of
these, four led to a conviction and two individuals were given a police caution.

New democracies

The second group could not belong and grow in an environment of democracy. They have along
history of being ruled by colonial masters and other dictators. Citizens of these countries were
denied the freedom of choosing their representatives in government. They could not enjoy the
essence of democracy and elections till freedom was ushered after the end of World War II. Up to
that point they had no idea if the terminology of democracy was to elect their representatives or
a tool for further oppression.

This has stunted the growth of political leadership in these countries for running governments
even after independence. Most governments of these countries were taken over by “weak political
leaders, ambitious military personnel, and intelligent civil bureaucrats” after independence. The

2 Kathryn Rix, Corruption at elections in Britain in the 19th century, 2019, available at https://victoriancommons.
wordpress.com/2019/02/26/corruption-at-elections-in-britain-in-the-19th-century
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military dictators took advantage of this situation. They illegally seized many civilian governments
of newly independent countries through coups. Despite these situations, whenever some windows
of democracy were found open, they were shattered through irregularities in the manual process
of elections. Thus democracies further lost the opportunity to flourish. Consequently, qualitative
democracy could not yet grow on par with international standards in these countries.

The same legacy kept the countries plunged into illiteracy, poverty, inaccessibility to modern
science and technology, and poor social and physical infrastructure. It might have been a factor
for people developing unruly and different behaviour. They are locked into deadly violence
during elections which leads to situations that very often go beyond the control of law and order
enforcement agencies and elections then turn into funerals.

The unabated strategy the contestants follow is to win elections by any means necessary, even
causing bloodshed. A comic situation, elections in these countries are controlled by two MPs. MPs
do not stand here for Members of Parliament but Muscle Power and Money Power! Vote rigging,
intimidation, results manipulation, staffing of ballot boxes, and illegal influence of candidates of the
political parties in power become the captions of media during elections. The alleged involvement
of some polling officers and members of law and order enforcing agencies to work in favour or
against some candidates? further deteriorates the election environment in some instances. Human
interference in the manual process is seen as responsible for plundering fair elections.

The areas of conflicts, violence, and other irregularities under manual voting are:

a. supporters’ candidates threaten genuine voters to abstain from voting because their votes

were cast by others,

b. “ghost voters” cast votes of absentees,

c. voting before the start of casting votes,

d. fake voters cast votes illegally,

e. musclemen occupy booths for rigging votes,

f. musclemen snatch ballot papers in order to stuff them in ballot boxes,

g. musclemen snatch poll materials from polling staff on the way to them being transported to

the Returning Officer which is responsible for the conduct of election from his constituency,

h. dispute caused by counting of votes,

i. manipulation of result, and

j- more.

The EVM does not allow manual intervention in any area of the above list. Elections can thus be
peaceful with no violence and loss of lives and properties.

The requirements for using EVM in the two groups of countries are not the same. The first
group is concerned mostly with transparency, security, cost-effectiveness in terms of saving man-
hours, and results from manipulations. The second group needs to control the anomalies under
manual voting. Both groups consider minimising manpower, man-hours, and costs in elections.
The EVM can address the different concerns of both groups.

EVM user countries

In 2022 Wikipedia has a list of 31 EVM user countries. They have varying successes and failures
in the elections under EVM. Some critics very often question transparency and security in the polls

3 Engineer Khurram Dastgir Khan, The EVM heist, 2021, available at https://www.thenews.com.pk/print/896848-
the-EVMs-heist
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under EVM. They cite examples of abandoning EVMs in the first group of countries. But the two
groups of countries cannot be weighed on the same scale if considered from their socio-political
status.

The use of EVMs and their impact on elections in a few countries of both groups are discussed.

Germany

A fair journey to elections being conducted with the use of EVMs came to a break in Germany
by denying popular consensus. The EVM was introduced in Germany in 1998. An article starts
by saying that the trial period of using EVM for the elections was largely successful*. Political
representative people accepted EVM. The entire European Parliament used EVMs for the election
in 1999. About two million voters, with no opposition, cast votes under this system in general
elections by 2005.

At this juncture of public acceptance, only two voters filed a case before the German
Constitutional Court against the use of EVM. They alleged that the use of EVM in the elections was
unconstitutional. The court held:

“The voters themselves must be able to understand without detailed knowledge of
computer technology whether their votes cast are recorded in an unadulterated manner
as the basis of vote counting, or at any rate as the basis of a later recount.”

Peoplelargely accepted EVMs in the elections. Again, Germans cannot lack computer knowledge
at any length. Seemingly, the judgment did not reflect the perception of citizens about the use of
EVM.

Anyway, the Court does not rule out the use of EVM in the future. It further held:

“The legislature is not prevented from using electronic voting machines in elections if the
possibility of a reliable examination of correctness, which is constitutionally prescribed,
is safeguarded.”

They can go back to EVM in the future by meeting the constitutional requirements.

The Netherlands

The Netherlands is an early adopter of e-voting. The Electoral Council of the Netherlands “was
fascinated by the mechanical voting machines used in the United States” in the 1960s°. They used
the machines in the provincial elections of 1966. The Dutch government replaced the mechanical
voting machine with EVM and used them in the 1990s. The EVM appeared popular with no public
or political debate.

At this stage of success, some computer experts lodged a campaign under the banner “We do
not Trust Voting Computers” in 2006. Both the Parliament and the government acted to investigate
the campaign.

The government constituted two Commissions for finding out the reasons for such complaints in
2006°. The Commission recommended that “voting by paper ballot would be the most appropriate
method”. Accordingly, the government abandoned EVM and returned to using the manual process
in electoral processes in 2007.

* NDI, Re-evaluation of the Use of Electronic Voting in the Netherlands, 2022, available at https://www.ndi.org/
e-voting-guide/examples/re-evaluation-of-e-voting-netherlands

5 Ben Goldsmith, Holly Ruthrauff, “Case Study Report on Electronic Voting in the Netherlands”, in Ben Goldsmith, Holly
Ruthrauff, Implementing and Overseeing Electronic Voting and Counting Technologies, 2013, p. 259, available at https:
//www.ndi.org/sites/default/files/Implementing_and_Overseeing Electronic_Voting_and_Counting_Technologies.pdf

¢ NDI, Re-evaluation of the Use of Electronic Voting in the Netherlands, available at https://www.ndi.org/e-voting-
guide/examples/re-evaluation-of-e-voting-netherlands
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Perhaps the 2007 Dutch government took a hasty decision without carefully examining the
pros and cons of the allegations. The “campaign” launched sometime in 2006 and ended in 2007
with the vanishing of a system that was in place for more than forty years, in less than one year!
This short time might not be enough for a meticulous examination of facts before taking a decision
against EVMs.

The Netherlands has begun contemplating the use of EVM in elections again. The government
constituted the Van Beek Commission in 2013”. This Commission “took a second look at the
possibilities of using electronic equipment in the election process”.

Others are optimistic by saying: “Eventually the voting machine is going to be there...” Jeroen
van den Hurk, the former director of VDL Industrial Modules, who worked with Smartmatic and
Eurotempest expresses optimism in an interview: “One day, the voting machine is going to be
used in the Netherlands.” He claimed “the results of the elections are transparent. It is verifiable
because they can easily check it, they save money, so it becomes more economical. All in all, there
are only advantages.”

Loeber states that after the municipal elections of 2010 the issue of reintroducing e-voting has
resurfaced®. She argued that hand counting is inaccurate and takes a lot of time and energy. In
December 2013, nearly all political parties in Parliament were in favour of using e-voting again.
They further argued that the daily life of people of the Netherlands involved using computers and
IC&T. The voting process should no longer depend on “old-fashioned” paper ballots but rather rely
on modern technology for accurate, swift, and credible polls. Modern technology cannot be less
authentic for maintaining secrecy, integrity, and accuracy if programmed and customized properly.

United Kingdom

The United Kingdom started working on introducing electronic voting at the beginning of the
2000s. They brought about changes in existing legal instruments to fit electronic voting. They
piloted field tests by electronic voting in local government elections of 2000, 2002, and 2003°.
Electronic voting has gained “widespread political support, seen as both a cost-saving measure
and a possible way of boosting turnout in an era of declining voter representation”.

United States of America

Electronic voting practices existed longer in the USA than in other countries. The EVMs were
used in 675 counties in the USA in 2004. The Florida Congressional Elections in 2006 have made the
system debatable. The authority now has to work much for bringing it to the trust of stakeholders.

Bangladesh

Biometric voter enrolment has opened the doors to the use of EVM in elections in Bangladesh.
The Bangladesh Election Commission (BEC) started using technology in elections since 1990s.
The BEC ventured into an attempt to make enrolment of voters with photographs to address false
personification around 1994. It continued up to 1996 with a failure. Nevertheless, this was the

7 Skye Putters, One day, the voting machine is going to be used in the Netherlands, 2021, available at https://
innovationorigins.com/en/in-the-end-the-voting-machine-is-going-to-be-used-in-the-netherlands

8 Leontine Loeber, E-voting in the Netherlands; past, current, future?, 2014, available at https://www.researchgate.
net/publication/301547849_E-voting in_the_Netherlands_past_current_future

° Alex Hern, “Should Britain introduce electronic voting”, The Guardian, 2015, available at https://www.theguardian.
com/technology/2015/feb/26/should-britain-introduce-electronic-voting

10 Gloria Lin, Nicole Espinoza, Electronic Voting, 2007, available at https://cs.stanford.edu/people/eroberts/cs181/
projects/2006-07 /electronic-voting/index_files/page0004.html
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opportunity for digital voter enrolment in subsequent years. The BEC went for a well-prepared
program for making biometric vote enrolment with photographs in 2005. They completed it by
2008. It was the threshold for using EVM in elections in Bangladesh.

The BEC started using EVM in a few municipal elections on an experimental basis in 2010.
Unfortunately, it was abandoned on its way to success. The incumbent BEC did not continue it. As
aresult, it remained dormant from 2012 to 2017.

The subsequent BEC, however, took fresh initiatives to bring back EVM in elections with an
improved version. They were aware that the introduction of EVM in elections needed careful
attention. They went through comprehensive planning, budgetary provisions, and legal support for
fielding EVM. It followed the recommendations of the Advisory Committee. It also held dialogues
with political parties, members of civil society, professionals, and other stakeholders. It evaluated
the recommendations for setting EVM to elections free from human interference.

The BEC availed every opportunity of using EVMs in some parliamentary elections and widely in
local government elections. They used EVMs in six constituencies in parliamentary elections for the
first time in 2018. Thereafter, they used EVMs in sixteen by-elections of the Parliament. They have
also used EVMs in about 850 local government elections including in big cities. The BEC has decided
to use EVMs in 150 constituencies out of 300 in parliamentary elections due at the end of 2023

Brazil

NDI*? highlights the background of introducing EVM in Brazil. Brazilians adopted EVM in
order to remove the “endemic fraud in the paper tabulation process”. The polling staff involved
in the tabulation of votes were mostly from government-controlled offices. The lengthy process
of tabulation, engagement of hundreds of thousands of polling staff across the vast country, and
complex communication infrastructure made it difficult for the election authority to control
possible malpractices. The EVMs as an alternative system of conducting elections have removed
different areas of manual control where fraud and manipulation were likely to happen.

Brazil started testing EVM in elections in the 1990s. The EVM was used in elections, as a test
case, in Santa Catarina in 1996. It was successful. Thereafter it was used in the national elections
of 1998. It followed the elections of 2000, 2002, 2004, and 2006 and went on with no interruption.
Brazil is regarded as an example “with a thriving electronic voting system”.

Brazil has maintained a relatively trouble-free experience with EVM. Brazilian polls have also
influenced neighbouring countries into adopting the system in their elections. Paraguay and
Ecuador have already shown interest to import EVM from Brazil.

Polls under EVM become critical with nearing the time of elections. The authority does not
ignore them but tries to settle whatever they consider necessary. It has thus stepped into its 12
version in 25 years following adjusting requirements.

India
Quraishi states “the Commission has been steadily moving away from a manual process
toward electronic technology, which has brought greater efficiency in the electoral process.”** The

11 Mohiuddin Alamgir, Rashidul Hasan, “EVM use in 150 seat max”, The Daily Star, 2022, available at https://www.
thedailystar.net/news/bangladesh/politics/news/evm-use-150-seats-max-3101596

12 Ben Goldsmith, Holly Ruthrauff, “Case study report on Brazil electronic voting, 1996 to present”, in Ben Goldsmith,
Holly Ruthrauff, op. cit, 2013, p. 236, available at https://www.ndi.org/sites/default/files/Implementing and_
Overseeing_Electronic_Voting_and_Counting_Technologies.pdf

13 S.Y. Quraishi, An undocumented wonder, Rupa Publications India Pvt. Ltd, New Delhi, 2019.
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Election Commission of India (ECI) introduced a kind of electronic device in 1977 for recording
votes that recorded no known errors. Since then it moved towards making elections free from
human interventions. The ECI came up with Microsoft-based voting equipment in 1981. It was the
basis of setting EVM in Indian elections. The ECI used their homemade EVMs in a by-election of a
Legislative Assembly Constituency of Kerala in 1982.

The ECI switched fully to EVMs for the parliamentary elections in 2004. Its success followed
other parliamentary and Legislative Assembly elections, and by-elections in the whole country
with using EVMs in 2009, 2014, 2019, and thereafter. About 912 million eligible voters were
registered in the parliamentary elections of India in 2019. More than 67% of voters stand at about
615 millions who accepted voting by using EVMs. The use of EVM in the elections remained not
within the Indian periphery. More countries are using EVMs in elections either national or local
or both.

Functions

The incorporation of technical features in EVM depends on the design and programming of
manufacturing companies to serve the demand of countries. This is why the functionalities of
EVMs differ from country to country. But the rule of thumb regarding the use of EVMs is similar.
The Bangladesh Machine Tools Factory has designed and developed EVMs for BEC. The major
functions of EVMs used by the BEC are discussed.

Customization

The customization is the preservation of booth-wise particulars of voters, polling personnel,
and candidates done before the day of elections. Their particulars are downloaded from a central
database of about 120 million voters. These are then customized through Audit Card, Polling Card,
and Secured Digital (SD) Card. The audit card holds information about polling booths and polling
officials. It also stores the PIN and password of EVM. The polling card stores voter information
about who cast votes in the respective polling booth. It also preserves data of votes cast during
the poll. The SD card preserves a voter list of the voting centre and information about polling
personnel and candidates. The polling officials use these cards in the management of polls. These
are so customised that an EVM can be used exclusively by the voters of a booth. The system leaves
no opportunity for casting false votes by intruders. The EVM is then set in the process of voting.

Process of voting under EVMs

The polling officers set EVMs in a prescribed manner at an early hour on the day of voting.
They show candidates or agents present a zero count of a vote on EVM and print out a copy
before starting of voting. The casting of votes starts from the time programmed in EVM and runs
uninterrupted up to the time of closure. The EVM does not receive any votes before the time of
start and after the closure of polls.

A monitor is set with the control unit of EVMs for verification of voter identity. It displays the
particulars of each voter with a biometric photograph. The polling officer, agents of candidates,
and the voter himself can verify the photograph and information on the monitor. They make sure
that there is no false representation.

A polling officer electronically verifies the identity of a voter with the control unit of EVM.
A voter impresses any finger on, inserts the smart NID card, types the number of the card, or
enters the number of the voter list in the control unit. After the voter is verified the polling officer
electronically transmits the ballot to the ballot unit kept inside a secret compartment. The voter
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sees the names of candidates, symbols, and serials displayed on it. The voter presses the white
button next to the candidate’s name and symbol he/she wishes to vote for, then the green button to
complete the voting process. The voter hears a voice in Bangla (JT77F (&T6 1§ AI(R/-) - “your
casting of the vote is complete”. If any voter tries to cast vote for the second time, the screen shows
in Bangla (ST ST (&TG 27 FUAR) -XXXX - “you have already cast a vote”. The counting of
votes starts upon the closure of the polls.

Counting of votes

The counting of votes by EVM in the elections is unique and interesting in Bangladesh. The
Presiding Officer (PO) responsible for managing polls in a polling centre proceeds with the
counting of votes.

The polling officers close polls and booths at a set time by inserting passwords and using finger
impressions. They disconnect the control unit from the ballot unit and carry it to the PO in a room
designated for counting votes. The PO enters the audit card into each control unit and prints the
result individually. He then closes all control units. He reopens any of the closed control units using
finger impression, PIN, or password and inserts the audit card into it. The PO now electronically
prints the results of all booths of a polling centre in minutes and announces it on the spot. He sees
that contesting candidates, election agents, polling agents, observers, and members of the media
observe the process of counting.'*

The PO gives a certified copy of the statement of vote counts and ballot paper accounts
to candidates or agents present. The candidates can know the results in the first hour of the
completion of casting votes through cell phones and digital facilities. They do not have to spend
days in tension and uncertainty for knowing who the winner was.

The PO then carries the poll materials and the result sheet to the Returning Officer (RO),
responsible for managing the polls in the constituencies of a district. The RO consolidates results
upon receiving them from constituencies and makes them public on the same day of elections. It is
termed unofficial results. The RO submits them to the BEC. The BEC consolidates the results of all
constituencies of the country. They publish the names of the winners in the government gazette
in a day or two. It then becomes official. The EVM published election results as quick as possible.

The manual counting system is a time-consuming exercise with risks of miscounting and errors.
[t takes even a whole night to finish the count in complex elections with many candidates. The
votes under EVMs can automatically be counted and printed accurately through Voter’s Verifiable
Digital Auditable Trail (VVDAT).

Voter’s Verifiable Digital Auditable Trail

The BEC has incorporated VVDAT within EVMs. It maintains a digital audit trail instead of a
paper audit trail. As mentioned earlier the ballot unit displays names and symbols of candidates
for a voter to see before casting the vote. He chooses who to vote for and then the ballot paper
slip is displayed on the ballot unit for a while. The voter can see that he or she has voted for the
chosen candidate. The VVDAT also stores voting information chronologically in the audit card. It
can digitally store information in memory chips and save without any loss. The BEC retains the
chips for one year, if not otherwise stated by the Higher Court!®. The VVDAT can retrieve data and

1 RPO, The Representation of the People Order, 1972, Chapter IlI, Article 36, Government Printing Press, Tejgaon,
Dhaka, 1972.
15 Ibidem.
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information from memory chips as and when required for recounting or otherwise. With these
facts in mind, no question of transparency in voting under EVM can arise.

Voter education and training

The BEC considers citizens as the ultimate custodians of EVM. They work systematically to
build trust and confidence among them on the benefit of EVM. They arrange seminars, workshops,
discussions, and demonstrations for making EVM understandable to citizens in terms of how to
cast votes and count them.

They go for voter education, training, publicity, change of legal instruments, and reform that
suit using EVMs in the polls. The BEC has systematically trained hundreds of thousands of persons
capable of managing elections with EVM. They are employees of different local government and
semi-government offices. The BEC deploys these persons for managing polling centres and booths
on Election Day.

As a part of voter education, the BEC arranges practical training with EVMs. They arrange mock
voting with voters at every polling centre before the day of the elections. The experienced persons
conduct these events for educating the voters on the use of EVM and the process of casting votes. The
voters take the opportunity to know the simple technicality of casting his/her vote with the EVM.

The BEC distributes leaflets containing flowcharts with images of different segments of EVM
to make voters understand the system. They hang posters at and around each polling centre for
voters to have a glance at EVMs and the process of voting before they enter the booths. They
show the voting steps on digital display boards. They post a short message to voters on their cell
phones about the importance of voting using EVMs and the process of voting. They also publish
instructions in local newspapers days before elections. This is how the BEC educates voters about
casting votes and trains polling personnel for managing the polls under EVM.

Each polling centre is brought under surveillance of a control room set at the office of BEC on
the day of elections. A Virtual Private Network of BEC is instrumented with relevant software to
monitor the voting and counting of votes.

Costs-effectiveness and acceptability

The costs with the use of EVM for elections remain questionable. A reliable cost-effectiveness
analysis on EVM is not yet done. Some analysts, however, believe in the evidence that the use of
EVM in voting and counting would reduce costs over a certain period.

The BEC often shows that about 75% of the total elections budget goes to the law and order
controlling agencies in paying their allowances. The BEC deploys the army, militia, different
sections of the police, and other armed personnel in large numbers for controlling law and order
situations during elections. They are supposed to control different irregularities. The irregularities
cannot happen in the polls under EVM. As a result, the deployment of forces can be marginalized.
The expenditure for printing ballot papers and other forms required under the manual process
can be saved. The consolidation of the poll result, and making it public are done on the day of
the elections. The saving of man hours by quicker delivery of results also contributes to cost-
effectiveness. These are a few areas where expenditure in the elections under EVMs can be reduced.
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NID?¢ found that the casting of votes and counting of votes under EVM was easy and accurate in
elections in Germany from 1998 to 2005. The election management body found the system cost-
effective because it reduced the number of polling stations and staff in each polling station.

Goldsmith and Ruthrauff state that experiments and applications of mechanical and electronic
devices in elections in the Netherlands have passed nearly half of a century?!’. The elections under
EVMs reduced mistakes, employment of polling staff, and time of counting votes.

The ECI claims that EVM has reduced costs in the management of elections in India.

Success

Bangladesh has conducted several parliamentary elections and a large number of local
government elections using EVMs. All elections where EVMs were used were peaceful. It triggered
no clashes and violence; because EVM does not allow coercive elections. It was successful because
voters found it free from human interference and the results were delivered quickly with no chance
of manipulation. The BEC staff and polling officers are enthusiastic and comfortable managing the
polls with EVM.

Hern'® states that the world’s biggest democracies - Brazil, India, and the Philippines - are
using EVMs in the elections with varying success. Its use substantiates curving muscle power,
manipulations of results, stuffing of ballot boxes, identification, and other vices. India and Brazil
have used EVMs in all constituencies successively.

The citizens of Brazil have largely accepted EVM in elections, particularly due to the fact that
it “speeds the count tremendously”. The vote count under the manual process of the presidential
elections of 1989 required nine days. The same took 12 hours in the general elections of 2002
with using EVMs. The citizens claim that the use of EVMs makes fraud, manipulating, and vote
rigging impossible. They do not have much opposition to using EVM in the polls. Brazil, the largest
democracy in Latin America, is comfortable with it. This is how the country has spent more than
three decades using EVMs and kept retaining a high degree of trust and confidence of the citizens.

Conclusion

Human interference is unavoidable in the manual process of elections. It is the root of unfair
elections, which is widespread in new democracies. The application of conventional legal
frameworks would not succeed to bring it to a standard level even in the far future. An election is a
tool for forming a government by the people. People do not like the malfunctions of this tool under
a manual process. Many countries, therefore, have opted for EVMs as an appropriate solution.
The elections using EVMs can be managed without manual interference, they are thus free from
malfunctioning.

People cannot afford the lengthy and lazy time to see the results of elections as well. The parties
in elections get results by using EVM within hours after the closing of the polls. The same elections

16 NDI, Re-evaluation of the Use of Electronic Voting in the Netherlands, available at https://www.ndi.org/e-voting-
guide/examples/re-evaluation-of-e-voting-netherlands

17 Ben Goldsmith, Holly Ruthrauff, “Case Study Report on Electronic Voting in the Netherlands”, in Ben Goldsmith,
Holly Ruthrauff, op. cit, 2013, available at https://www.ndi.org/sites/default/files/Implementing and_Overseeing_
Electronic_Voting_and_Counting_Technologies.pdf

18 Alex Hern, “Should Britain introduce electronic voting”, The Guardian, 2015, available at https://www.theguardian.
com/technology/2015/feb/26/should-britain-introduce-electronic-voting
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using the manual process take days, even weeks. The EVM provides them with swiftness, accuracy,
man-hour saving, and certainly credible elections.

The “technology-mad world” would not leave the conduct of elections at the cradle of time-
consuming and erratic manual processes forever. Science and technology have taken over the
massive manual work of day-to-day life. Digitalization and IC&T have brought the universe of
information under ten fingers. Elections can last no more using an obsolete manual process. The
EVM is the solution to solving election anomalies.
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Abstract:

Independence is the source from which EMBs get the ability to deal with and address political crisis,
supporting their neutrality, regardless of the degree of political polarisation, and this will reflect the confidence
and satisfaction of all parties of the crisis.
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Most of Arab countries are characterised by low levels of stability due to the prevailing political
conflicts which have hindered their democracy transition, producing a complex hybrid political
system: democratic in terms of form, but dictatorial in terms of content. There are many factors
behind this situation, but the most important factor is the “geopolitical” nature of the area, which
was classified as one of the most vital areas in the history of human civilisation.

These factors have many and varied influences that affect the political environment and its
democratic institutions. Thus, it is essential to consider this environment, its components and the
approaches of practicing democracy in it; then to judge the efficiency of these systems in achieving
political stability in their countries.

What matters in this regard is to what extent the current democratic structure (the concerned
institutions and bodies responsible for providing the necessary democratic environment, in the
framework of a set of principles and standards that are invoked within that structure) is strong
enough to address conflicts of seizing power among competing parties. And also to address the
political crises that may threaten the democratic systems in Arab countries in which the advanced
power seizing conflicts have negative impacts on the democratic institutions, especially if those
institutions are fragile and lacking the means by which they can be protected from those crises.

The democratic institutions must be protected from political conflicts, by issuing the relative
laws and legislations based on the principles and standards that protect those institutions from
being involved in any political conflicts; preventing any attempts, carried out by some parties,
which believe that the democratic process is against their interests, therefore they try to involve
the democratic institutions into the conflicts in order to destroy their credibility, disabling them
to achieve their objectives.

Electoral Management Bodies (EMBs), of all forms, are the most prominent democratic
institutions in charge of managing and implementing elections or referendums; they are the only
bridge that elected persons go through to take over one of the responsibilities or tasks in the
management of state affairs. That is what makes this “bridge” the focus of ambitions of all those
who seek power; thus making EMBs vulnerable to political conflicts, and an easy target for strong
parties of big political influence. Therefore, in order to avoid such confrontation, EMBs have to work
hard to gain the trust of all political parties, since trust is an important factor in communication
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with all political parties, and it is the main point upon which they will deal with elections results.
So, maintaining high levels of confidence during political crisis is the main goal of EMBs.

However, these levels of confidence can only be achieved if EMBs are really independent.
“Independence” provides a wider space to avoid any negative consequences that may result from
the developments of political crisis. At the same time, independence can provide the necessary
protection to deal directly with the political parties so as not to enable any of them to influence
EMBs’decisions.

Here, we can review, for example, some of the factors that can put EMBs at the centre of political

conflicts, explaining how independence of EMBs can help to minimise the effects, as follows:

1. Legislation and electoral laws: usually, EMBs find themselves involved inside the circle
of political pressure because of the wide powers, granted to them by electoral laws, related
to some sensitive issues concerning the implementation of electoral processes, including
identification and delineation of electoral constituencies, or the exclusion of one of the
candidates of prominent parties in highly competitive constituencies, where votes are very
crucial, due to violating some of the organisational and procedural provisions, issuing of
strict regulations concerning the financing of electoral campaigns, and other things that
can put EMBs in direct confrontation with the strong parties trying to hold power. Here,
independence can play an important role, enabling EMBs to deal with the risks of these
powers through their unrestricted ability to develop procedures to ensure the creation of
a sort of balance without provoking any of the competing parties, or giving them a chance
to unify their positions against EMBs decisions. Taking into account the provisions of the
electoral law on the one hand, and considerations of implementation on the other hand,
especially if we know that the relevant parties (in most cases) are the same parties who
developed the electoral law through their presence in the Parliament, they will be keen to
monitor EMBs during the implementation of the provisions of that law.

2. Decision-making background: usually EMBs are managed by Boards or Committees which
issue the related decisions. Those Boards consist of some commissioners who represent
different and various parties and categories of the society. Those commissioners usually
are affiliated to different parties, ideologies or regions. That produces different points of
views towards the developments of the situation outside EMBs. That will be reflected on the
functional, behavioural and nature of relationship among the commissioners or members of
their committees, and then it will be reflected on the effectiveness of the decisions taken. In
the end, the political conflict will be transferred to EMBs, influencing their ability to manage
and implement electoral processes in accordance with the principles and international
standards. Therefore, independence of EMBs imposes the need to form independent boards
or committees of EMBs that consist of professional and independent (technocrats) members
who do not have any party or political affiliation; since EMBs independence depends
primarily on the independence of the decision-making at the senior levels of EMBS.

3. Administrative structures and the mandate of powers: most EMBs seek to have a
presence in all constituencies through their branches or offices which will implement
electoral processes. And because of the strong competition among candidates of different
parties, or because of rejecting some provisions of the electoral law concerning the
delineation of constituencies’ boundaries and the distribution of seats, conflicts emerge
within some of those constituencies, affecting the electoral administrative offices and their
ability to implement the procedures and instructions issued by the general administrations
of EMBs. As a result, some officials of these offices may get involved in these conflicts, giving

103



Revista Romana de Studii Electorale Vol. X, nr. 1-2, 2022

their affiliations and regional considerations a greater priority than that of EMBs decisions.
In the best scenario, some officials may be impartial and leave the matter to EMBs boards.
This phenomenon is one of the most serious threats facing the implementation of electoral
processes; but it can be addressed by giving a great deal of independence and powers to the
electoral offices, so that officials of these offices feel that they have the ability to deal with
the situation and challenges that may put some obstacles and prevent the implementation
of electoral processes.

In fact, independence is a relative situation whose level increases or decreases in accordance

with the variables of the internal and external environment, surrounding EMBs, including:

e The nature of the surrounding political environment: in “real” democratic environments,
where there is stability and peaceful devolution of power, multi-party system, the right to
engage in political work and monitoring it, the right to be a candidate and a voter and other
political rights, such environment is the best surrounding one for the work of EMBs, because
it provides them with high levels of independence, since the strength of EMBs depends not
only on their decisions and procedures based on the electoral law, but also on the nature of the
existing political system. There are many examples in the Arab region, where independence
of EMBs is at the lowest level because democracy is practised in theory only.

e To what extent EMBs depend on state institutions: political crisis may arise between
the legislative and executive bodies in the state, influencing various state institutions, and
among them is the EMB. The negative impacts depend on the extent at which the EMB is
related to both bodies. In some cases where the EMB is strongly related to and following
the state, its independence is decreased greatly and often has its performance influenced
by the outcomes of the crisis. Further, in bureaucratic regimes, EMBs are restricted by
some regulations and procedures that decrease their independence because of the conflict
between the legislative and executive authorities concerning the concept and applications
of independence, and because of the advantages EMBs may enjoy as a special institution
that receives special care; the matter that executive authorities try to avoid as they want
to deal with all state institutions the same way using standard regulations and procedures,
away from any complications that may require any special procedures, demanded by other
institutions which could use them inappropriately; bearing in mind that “independence” is
the demand of many state institutions, not only EMBs.

e Real Practices: The practical experience has shown that independence is, in fact, a real
practice, not just a text in the law of the establishment of EMBs. Many of legislations
mention, in their first articles, the independence of EMBs, but that is not supported by
other texts confirming clearly that EMBs have the right to take the appropriate decisions
for the implementation of electoral processes, away from the restrictions of the executive
authorities, the influence of the legislative authority and the complexity of the judiciary
system, which makes “independence” subject to the extent of the real practice of it by EMBs;
and this, in turn, depends on the attitudes and positions taken by the leadership of EMBs.

Under a strong and influential leadership, which has no political ambitions, and which stands at

the same distance from all conflicting parties, EMBs will certainly be keen to work independently,
because independence will make them neutral and protect them against any negative effects. But if
EMBs’ leaderships have political ambitions and future aspirations, generated by the relationships
with some legislative and executive actors during the duration of their mission as EMBs leadership,
or because of the strength of the polarisation caused by the interactions of political crisis, then
EMBs leaderships may adopt some approaches that may affect their independence trying to show
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loyalty to some parties. As a result, EMBs independence and impartiality will decrease and a lot of
doubts will arise around them. Therefore they will lose the trust of political parties.

Concluding what is mentioned above; independence is the source from which EMBs get the
ability to deal with and address political crisis, supporting their neutrality, regardless of the
degree of political polarisation, and this will reflect the confidence and satisfaction of all parties
of the crisis.

Moreover, independence is not just a text in the law, it is a real practice EMBs must be keen to
stick to and use to strengthen and protect themselves against the impacts of political crisis.

In light of the Arab political environment, we call upon all specialists, lawmakers, human rights
activists and all those supporting the reform theory rather than revolutions, we call upon them
to radically reform electoral processes, starting from demanding the establishment of real and
fully independent EMBs up to enabling all citizens to exercise their right to vote, one of the most
important political rights for Arab citizens.
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Jodo Manuel Rosa de Almeida

The first question is, as it so happens, interesting. Pandemic, a local referendum in Chaves. I call
it interesting because in the end, only twenty per cent of the voters participated, and no groups
were constituted for clarification and debate.

The first problem of the National Electoral Commission was: How the groups were constituted?

No one took measures regarding these issues, and what circulated and remained in the air was
that contact between people was forbidden.

In order to constitute the groups, it was necessary to collect signatures, collect identification
elements, go door to door, and bring people together and it was all forbidden. Therefore, we had
to intervene and say that it could not be forbidden, otherwise, there would be no referendum.
Therefore, that was the first intervention that we had, on a point that was forgotten in all this.

It was followed immediately by the election in the Azores, with a much more consistent
intervention on the problem of the electoral campaign, the clarification of voters and the
intervention of the candidates.

The basic idea was that no gatherings were allowed, everything was prohibited. We argued
that no, that the right to manifest, the right of meeting and freedom of expression were rights that
were not totally at risk, that they could be exercised and should be exercised with the appropriate
precautions, but exercised, and that this was essential to the electoral process and for an informed
vote of the voters.

Therefore, this subject and the impact of the pandemic on the truth of the election, which goes
beyond the problem of abstention and the adherence of the voters, in my ignorance, because it is
ignorance, is relatively poorly thought about although it is, I think, also an essential issue.

To be transparent and clear, an election has to count on the capacity of those running to make
their proposals known to the voters. In addition, the distortion introduced by the maximization of
clarification through the media has not adequately been reflected until today.

With the regime we have of journalistic coverage of electoral campaigns, it has not had a direct
expression; at least it has not given the same opportunity to all candidates to express themselves
freely. All these are serious problems, and this problem is all the more serious if there are greater
difficulties in direct contact.

Regarding the legislative process, we have always expressed our concern that the rules of the
game are being legislated at the start of the game, or when the game is ongoing. There is no point
in talking about elections, even when playing cards, nobody admits to playing football and changes
the rules while the game is ongoing.

Of course, there may be emergencies that require it, but this must be absolutely avoided, that is
our position. This should be avoided because in an electoral process, legal certainty and security
are self-standing values. The need for the entire population, indiscriminately, even those who have
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no qualifications whatsoever, to know securely and with certitude what is due to them, what right
they have and how they should exercise it, is essential to the process. The process does not have
moments that allow the correction of mistakes, or omissions that may occur by changing the rules
at a certain moment. The process is so special that it only admits one instance of appeal to the
courts and the time limit for appeal is one day.

Therefore, it is incompatible with settling perspectives and interpretations in ordinary courts
and having the solution three years later. In fact, three years later the mandate ends. In a process
of this nature, legal certainty and security take on a much greater importance than is normal.

People have to enter the election stage knowing exactly what they are going for and how exactly
they can express their will. Another important issue that occurred throughout our discussions
on this matter was the question of, let us say, the deeper simplification of the exercise of the
vote. However, this facilitation is not neutral and is usually unidirectional. I'll give you a concrete
example: for instance, the vote of those confined by COVID. It was possible, possible for people
with some training and some means, and we saw that there weren’t that many, we saw this in
relation to the closing of schools, where, for example, it was suddenly discovered that half of the
homes in the country had no Internet and people didn’t know how to use it. | was surprised there
were so many: there was a mechanism and there was an electronic platform for people to register.
Those who have access, those who know, could easily do so.

Those who don’t have access, those who obviously weren’t prevented from registering, but
simply had to find one person who agreed to represent him, to make a signed statement for that
person to go to the Parish Council, during the hours the Parish Council is open so that the Parish
Council could register him in that platform. Now, the access to the exercise of the right of these two
people is not equal. There is no inhibition, but there is a distinction.

There are facilities for those who can and difficulties for those who cannot and do not know
how to do it. Now, many of these measures, this is an example, have this relatively censorial imprint
and I believe that it would be a good reflection to think about it. How far we can go along these
paths without distorting the system we have or another system that replaces it, and which has
the principle that everyone, regardless of their training, their means and their knowledge, has the
right to participate.

Another issue is that the process, by its characteristics and by necessity, has moved towards
strengthening the direct intervention of the executive powers in the electoral process and even the
judicial process in the electoral process.

These were very difficult things. I believe, and [ do not know if I am wrong, that in our system
the electoral process is a civic process, not a civil one, but a civic one. It is a process in which
citizens organize themselves to administer the election with the support and back up of the
State. It is not by chance that the polling stations are not filled with State employees, there is no
professionalization. It is no coincidence that the tabulation assemblies are not professionalized
either and it is no coincidence that the National Electoral Commission is constituted of citizens
and they are not State employees. They are Agents of the Public Administration when they perform
ordinary administrative acts, such as the acquisition of something, a purchase, etc.

Well, so, here, with this, there was a greater intervention. Normally we are used to talking about
these matters almost in the abstract, but the fact is that in electoral processes too, the concrete
practice is inseparable from the general theory. It is not by chance that in our system the Electoral
Law is its own Regulation. It is no accident that it details the procedures and that this cannot be
done by anyone else. Only by the Parliament or, in some detailed cases, by delegating, authorising
the Government to do so. No one else can do it. Therefore, there is even a recognition at the legal
level of the importance of practical procedures that could themselves undermine all the principles
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set forth both in the Constitution and in the Laws and the direct intervention of the executive
power at the several levels of the electoral process, in the system we have, | would say, is a danger.
[ can give you an interesting example: at one point, and against our dominant opinion, it was not
unanimous; the big “take your pen” issue came up. The first thing we had to say was, “Sorry, if you
don’t take your pen, you still vote”. Because the idea that was forming was that anyone who does
not have a pen or does not carry a pen does not get a vote.

To us that was more or less absurd. We understood the reasons why, but we thought it didn’t
have much substance. What happened in the following of this? What happened as a result of this,
was there was practically no parish council president, at least in the countryside, who did not, on
Election Day, offer the citizens who were going to vote the parish council propaganda pens, and
sometimes even the pens from the previous election propaganda. Therefore, simple things like this
can turn into very complex things and what is certain is that the National Electoral Commission
was making an enormous effort, placing neutral pens everywhere for citizens to use, and this was
lost. A precedent was set exactly the opposite way around. It is very difficult to go back.

[ do not want to bore you too much, but I would like to remind you that all this has also brought
some negative aspects, some of which we have seen, for example the situation of the vote of those
confined athome who had some television reports that squeezed the heart. People were put to vote
without the minimum conditions of secrecy. The most diverse situations. It is good to understand
that those who are interned in a nursing home are even more restricted than those who are in
prison, they are incapable. We have had complaints about people who have been persecuted for
wanting to express their political opinion while in a nursing home.

We do not know if it is true or not, or if the Public Prosecutor’s Office has managed to find
out anything, but we have had complaints along these lines and, | would say, “There’s no smoke
without fire”. If there was one extremely controversial issue, it was always the voting of people
who were in nursing homes, in front of the polling station, with successive reports of accompanied
voting, beyond the limits provided by the Law and without respect for the will of the voters, to
such an extent that in at least one case that | remember, the Constitutional Court annulled a vote.

There was no justification for not having other measures, if any. In our view, what was needed
was to adapt the existing procedures through interpretative processes, to make them easier to
exercise the vote, and not to create a tailor-made system for the moment, which has sometimes
led to ridiculous things being done in a hurry. [ will give you an example: when people were urged
to vote in advance, it was because we wanted to see if it would ease congestion on voting day and
if people would feel more secure.

[ don’t know in which elections, but I believe that was in the Legislative and Presidential
elections days, people turned out and as Joaquim Morgado said, they turned out in such a way
that, in some cases, in urban areas, the media reported it (because everything else was normal and
it wasn’t anything new, we understand), there were enormous queues of people waiting for two
hours, one hour to be able to vote.

Why? Because the law says that before voting begins at the polling station, the early voting list must
be downloaded in the Census roll and the ballot papers must be placed in the ballot boxes. Therefore,
the legislator took measures and said that the polling stations would open an hour earlier, but at the
following election, at the municipalities, there was no such voting process. There was no need to open
an hour earlier. It was useless, people went there an hour earlier and they did not have early voting
ballot papers to use. This is not anyone’s incompetence. This is a consequence of the haste in changing
the rules of this nature that has to be very clear, very clear, and have to work, otherwise the process
itself will be called into question. The two main concerns of the National Electoral Commission, and of
Carla Luis, who is still a Member of the Commission, are always first that the process is credible for all
and second that no one, as much as possible, be prevented from exercising their rights.
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e Laura MatjosSaityté - Targets of Disinformation in EIQCEIONS..........ccwcocerosmeeeecnsmseerssssssssnssssessesessssansen 5

Abstract:

Disinformation is usually defined as false, inaccurate, or misleading information designed to cause
intentional harm. Within an election context, this includes unreal information intended to affect participation
in and the outcome of the elections.

Because disinformation and fake news are widespread in society, they inevitably affect electoral processes
and free and fair elections.

These days, fake news is seen as a threat to political legitimacy, democratic institutions, and social cohesion
by governments around the globe.

Keywords: disinformation, fake news, electoral process, EMBs, political parties

Abstract:

Dezinformarea este, de obicei, definitd ca informatii false, inexacte sau ingeldtoare, concepute pentru
a provoca un rdu intentionat. In context electoral, aceasta include informatii care nu sunt reale, destinate
sd afecteze participarea la alegeri si rezultatul acestora.

Deoarece dezinformarea si stirile false sunt larg rdspdndite in societate, acestea afecteazd in mod inevitabil
procesele electorale si alegerile libere si corecte.

In zilele noastre, stirile false sunt vizute ca o amenintare la adresa legitimitqtii politice, a institutiilor
democratice §i a coeziunii sociale de cdtre guvernele din intreaga lume.

Cuvinte-cheie: dezinformare, stiri false, proces electoral, EMB, partide politice

Ms Matjosaityté graduated with a master’s degree in Civil law and a bachelor degree in Law from
the Mykolas Romeris University. She is currently a board member of the Lithuanian National Radio and
Television. Since June 2017 until 2021 she has been a chairwoman of the Central Electoral Commission
of the Republic of Lithuania, and previously a deputy chair since 2013. She served as a member of the
Commission since 2012. Between 2016 and 2018 she worked as a lecturer at Mykolas Romeris University
and taught Constitutional law. She has been an in-house lawyer since 2007, and an attorney at law between
2015 and 2017. She has published articles on electoral management, election systems.

« Irena Hadziabdic¢ - International Standards and Participation of National Minorities in Electoral
Process in Bosnia and Herzegovina . . . 14

Abstract:

In this paper the author problematizes the gradual development of international protection of members
of national minorities, the shortcomings of systemic protection, and low standards in this area. It explains the
importance of protecting the rights of national minorities in order to achieve their non-discrimination and
their political representation. Through the example of national minorities’ participation in previous elections
in Bosnia and Herzegovina, their candidacy and insufficient representation in political life, the paper presents
all the shortcomings of legal solutions that are certainly not a successful test of democracy. It raises the logical
question to what extent these guaranteed seats are actually being misused. The author advocates the review
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of legal solutions, in terms of the real popularization of the participation of members of national minorities in
political life.

Keywords: national minorities, guaranteed seats, representation, candidacy, local elections, proportional
participation

Abstract:

In acest articol autoarea analizeazd problematica dezvoltdrii treptate in ceea ce priveste protectia
internationald a membrilor minoritdtilor nationale, deficientele protectiei sistemice si standardele scdazute
in acest domeniu. Acesta explicd importanta protejdrii drepturilor minoritdtilor nationale cu scopul
nediscrimindrii si reprezentdrii lor politice. Prin exemplificarea participdrii minoritdtilor nationale la alegerile
anterioare din Bosnia si Hertegovina, a normelor referitoare la candidatura lor si reprezentarea insuficientd in
viata politicd, articolul prezintd toate deficientele solutiilor legale care cu sigurantd nu sunt un test de succes
al democratiei. In acest context apare intrebarea logicd in ce mdsurd mandatele garantate pentru minoritdtile
nationale sunt de fapt utilizate abuziv. Autoarea pledeazd pentru revizuirea solutiilor legale in ceea ce priveste
popularizarea reald a participdrii membrilor minoritdtilor nationale la viata politicd.

Cuvinte-cheie: minoritdti nationale, mandatele garantate, reprezentare, candidaturi, alegeri locale,
participare proportionald
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e Marie-Christine Ross and Simon Mélang¢on - La Représentation Politique des Femmes dans la
Francophonie 26

Abstract:

This study analyzes the political representation of women in the member countries of the Network of
francophone electoral bodies (RECEF), a network of the International Organization of La Francophonie. The
article analyses factors related to women’s political representation in the RECEF states, in particular voting
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methods and incentive measures such as different types of quotas, in addition to certain aspects of the legal
framework and certain socio-cultural and economic barriers. The article presents three case studies: Senegal,
France and Quebec to illustrate the impact of incentive measures on women'’s political representation in
different historical and political contexts.

Keywords: Network of francophone electoral bodies (RECEF), women’s political representation,
Francophonie, elections, women-men equality

Abstract:

Acest studiu analizeazd reprezentarea politicd a femeilor in tdrile membre ale Retelei de Competente
Electorale Francofone (RECEF), o retea a Organizatiei Internationale a Francofoniei. Articolul analizeazd factorii
legati de reprezentarea politicd a femeilor in statele RECEE in special metodele de vot si mdsurile de stimulare,
cum ar fi diferitele tipuri de cote, pe ldngd anumite aspecte ale cadrului legal si anumite bariere socioculturale
si economice. In cadrul articolului sunt prezentate trei studii de caz: Senegal, Franta si Quebec pentru a ilustra
impactul mdsurilor de stimulare asupra reprezentdrii politice a femeilor in diferite contexte istorice si politice.

Cuvinte-cheie: Reteaua de Competente Electorale Francofone (RECEF), reprezentarea politicd a femeilor,
francofonie, alegeri, egalitate femei-bdrbati
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Abstract:

The paper focuses on the implications of the concept of accessibility of the electoral process for voters and
candidates. The basis for the reflections are the right to free elections and the respective case-law of the European
Court of Human Rights as well as the standards and best practises developed by the Venice Commission and
OSCE Office for Democratic Institutions and Human Rights (ODIHR) over the last decades, most notably the
Code of Good Practice in Electoral Matters. Reference will also be made to various reports concerning selected
issues in this field.

Keywords: accessibility, electoral process, voters, candidates, Code of Good Practice in Electoral Matters

Abstract:

Lucrarea vizeazd implicatiile conceptului de accesibilitate a procesului electoral pentru alegdtori si
candidati. La baza reflectiilor se afld dreptul la alegeri libere si jurisprudenta respectivd a Curtii Europene
a Drepturilor Omului, precum si standardele si bunele practici dezvoltate de Comisia de la Venetia si Biroul
OSCE pentru Institutii Democratice si Drepturile Omului (ODIHR) din ultimele decenii, in special Codul de bune
practici in materie electorald. De asemenea, se va face referire la diferite rapoarte referitoare la problemele
selectate din acest domeniu.

Cuvinte-cheie: accesibilitate, proces electoral, alegdtori, candidati, Codul de bune practici in materie
electorald
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Abstract:

Democracy is based on elections held at regular intervals of time and on the decision of the majority.
The European electoral heritage is largely made of international legal norms, as The International Pact on Civil
and Political Rights, or The Additional Protocol to the European Convention on Human Rights. All of them are
established in the Code of Good Practice in Electoral Matters. An element of criticism of European models for
organising electoral processes is related to the financing of political campaigns and parties. In this article we
try to underline the idea according to which the election of the democratic governing bodies of states should
be a process funded exclusively by the public budget. We will also bring in the discussion one of the themes
of reflection that European democracies should begin to discuss, namely the relationship between freedom
of expression and the truth of what it is said.

Keywords: democracy, electoral heritage, electoral processes, accessibility, rule of law

Abstract:

Democratia se bazeazd pe alegeri organizate la intervale regulate de timp si pe decizia majoritdtii.
Patrimoniul electoral european este format in mare parte din norme juridice internationale, precum Pactul
international privind drepturile civile si politice sau Protocolul aditional la Conventia Europeand a Drepturilor
Omului. Toate sunt inscrise in Codul de bune practici in materie electorald. Un element de criticd la adresa
modelelor europene de organizare a proceselor electorale este legat de finantarea campaniilor si a partidelor
politice. In acest articol voi sublinia ideea conform cdreia alegerea organelor democratice de conducere ale
statelor ar trebui sd fie un proces finantat exclusiv din bugetul public. Voi aduce in discutie si una dintre temele
de reflectie pe care democratiile europene ar trebui sd inceapd sd le discute, si anume relatia dintre libertatea
de exprimare si adevdrul a ceea ce se spune.

Cuvinte-cheie: democratie, patrimoniu electoral, procese electorale, accesibilitate, domnia legii
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He is a Professor of Constitutional Law at the Faculty of Legal and Administrative Science from the
“Alexandru loan Cuza” Police Academy, Bucharest, with a career of over 20 years in university education.
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Mr Tonea published 9 books (as author or co-author) and a significant number of articles, in various
indexed law journals, and he participated in several national and international conferences and also research
projects.

e Cristian-Alexandru Leahu - Making Elections Accessible in Romania: A Work in Progress (article
presented at the 3rd Scientific Electoral Experts Debates Accessibility of the electoral process
organised online by the Permanent Electoral Authority in partnership with the Venice Commision
on 16th February 2021 )....ercomeeerisnecersanns R R R R R R 55

Cristian-Alexandru Leahu graduated the Faculty of Law, “Alexandru loan Cuza” University, [asi, Romania,
in 2002. In addition to this degree, he has completed a postgraduate diploma in private and public
international law and a master in public sector management.

He has been serving as a legal expert for the Permanent Electoral Authority since 2004 and later became
the head of Department of Legislation, Election Dispute Resolution, Liaison with the Parliament and the
European Union. During election years he has been a coordinator in the Central Electoral Bureau in several
areas, such as the activities of elaborating and drafting the draft decisions and decrees of the Central
Electoral Bureau, its correspondence, as well as any other acts of the Central Electoral Bureau, carried out by
the auxiliary technical staff, the activity of the technical auxiliary personnel of the Central Electoral Bureau,
etc. He has also worked for the United Nations Development Programme in electoral assistance.

He has extensive experience in drafting electoral laws and regulations as well as in election administration
and electoral disputes resolution. He is a BRIDGE semi-accredited facilitator, author and co-author of various
articles and research papers on electoral issues.

e Dora Esmeralda Martinez de Barahona - Evolucidn de los Procesos Electorales en El Salvador
de Cara a los Proximos Comicios Electorales 2024....... 59

Abstract:

Since the creation of the Supreme Electoral Court, first established by the Constitution of the Republic
of 1983, a democratic challenge appeared in El Salvador, hence since August 1, 1994, begun the work of
the institution against challenges and on the consolidation of periodic elections, changing in terms of electing
elected officials under the framework of peace and democracy.

The internal normative framework in Salvadoran electoral matters is the Electoral Code, however in different
periods there have been jurisprudential changes that generate a different panorama in the electoral processes,
through the different sentences of the Constitutional Chamber and the changes in secondary legislation of
the Legislative Assembly, in the provisions of the electoral code, the law of political parties and the special
provisions for the nomination of non-partisan candidacies.

Keywords: peace, challenges, democracy, jurisprudence, sentences, legislation

Abstract:

De la crearea Tribunalului Electoral Suprem, prin Constitutia Republicii din 1983, o provocare democraticd
a apdrut in El Salvador, astfel, din 1 august 1994, institutia {si incepe activitatea impotriva provocdrilor si
fn ceea ce priveste consolidarea alegerilor periodice, precum si modificarea modului de alegere a oficialilor
intr-un context de pace si democratie.

Cadrul normativ intern in materie electorald salvadoreand este Codul electoral, totusi, in diferite perioade,
au avut loc modificdri jurisprudentiale care au creat un context diferit in procesele electorale, prin diferitele
sentinte ale Curtii Constitutionale si modificdrile din legislatia secundard aduse de Adunarea Legislativd, in
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ceea ce priveste unele prevederi din Codul electoral, legea partidelor politice si unele prevederi speciale privind
desemnarea candidaturilor nepartizane.

Cuvinte-cheie: pace, provocdri, democratie, jurisprudentd, sentinte, legislatie

Dora Esmeralda Martinez de Barahona graduated with a bachelor degree in Law studies from the
University of Salvador in 2003 and a master’s degree in Criminal Law in 2011. She is alawyer and since 2019
the Magistrate President of the Supreme Electoral Tribunal of El Salvador. Previously she has been Assistant
Prosecutor and Electoral Prosecutor Delegate of the Attorney General of the Republic of El Salvador.

¢ Daniel Duta - Research Concerning the Possibility of Using Electoral Engineering Tools
in the Perspective of Organising European Elections Based on Uniform Rules ................. 67

Daniel Dutd graduated with a bachelor degree in Law from the Faculty of Law, University of Bucharest
in 2002. In 2018 he obtained his doctorate in Political Science from the National School of Political
Science and Public Administration. Mr Duta is the director general of the Electoral Logistics Department
of the Permanent Electoral Authority since 2019 and previously he has been a director in the Electoral
Management Department (formerly Electoral Management, Monitoring and Logistics Department and
Electoral Logistics Department) since 2007. Some of his main activities include: monitoring logistics
and funds for the organisation and conduct of elections, managing the “National Registry of the polling
stations”, the Electoral Experts Body and the evidence of the computer operators, drafting studies and
proposals aimed for improving the organisation and conduct of elections. He also participated as a member
of electoral bureaus, including the electoral bureau for the Romanians abroad and the electoral bureau for
the Municipality of Bucharest. He participated in international and national scientific conferences and has
published a number of papers on electoral systems and European elections.

¢ K. M. Nurul Huda - Electronic Voting Machines to Replace Manual Processes in Elections ............ 90

Abstract:

Electronic Voting Machines (EVMs) are an alternative way to the manual process of elections. The manual
process encourages illegal human interference in elections. Voting using a manual process thus fails in terms
of fair elections in many countries. The new democracies are most affected. Consolidated democracies do not
have many irregularities at present because their past story is different. Even though both are showing interest
in using EVMs despite some opposition. The technology-based EVM reduces manual control in elections thus
stopping unfairness. Discussion on EVM'’s functionality shows its effectiveness in replacing the manual process.
The EVM can serve any democratic country better in its respective perspectives. The use of EVM in elections is
essential for phasing out of the manual process.

Keywords: manual voting, biometric enrolment, mock voting on EVMs, cost-effective

Abstract:

Masinile electronice de vot (EVM) reprezintd o modalitate alternativd la procesul manual utilizat in mod
traditional in alegeri. Procesul manual incurajeazd amestecul uman ilegal in alegeri. Prin urmare, votul prin
intermediul unui proces manual esueazd in ceea ce priveste desfasurarea alegerilor intr-un mod corect in
multe tari. Noile democratii sunt cele mai afectate. Democratiile consolidate nu au multe nereguli in prezent,
deoarece trecutul lor este diferit. Chiar dacd ambele isi manifestd interesul in utilizarea EVM-urilor, in ciuda
opozitiei. EVM bazat pe tehnologie reduce controlul manual in alegeri, oprind astfel inechitatea. Discutia
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asupra functionalitatii EVM aratd eficienta acesteia in inlocuirea procesului manual. EVM poate servi mai bine
oricdrei tdri democratice in proiectele sale viitoare. Utilizarea EVM in alegeri este esentiald pentru eliminarea
treptatd a procesului manual.

Cuvinte-cheie: vot manual, inscriere biometricd, vot simulat pe EVM-uri, rentabil

K. M. Nurul Huda has a Master in Statistics with Honours from the University of Dhaka, Bangladesh, and
Certificate Course from the University of Manchester, UK. He has been the Chief Election Commissioner
of Bangladesh (2017-2022) and the Secretary to the Government of Bangladesh. He also served as joint
Secretary of the Ministry of Environment and Forests and additional Secretary to the Secretariat of
Bangladeshi Parliament. Mr Huda is a contributor of about 80 articles and conference papers in English
published in different local newspapers, international journals, and conference proceedings, and a research
book titled Municipal Solid Wastage Management: Bangladesh Perspective, published by Academic Press and
Publishers Libraries, Dhaka in 2008.

* Emad al-Sayeh - Independence of Electoral Management Bodies in the Light of Political Crisis
(from the Perspective of the Arab ENVIFONMENL) ......ccccomvceromecerosmsscrssssssssisssssessissssssssssssessisssssssanos 102

Abstract:

Independence is the source from which EMBs get the ability to deal with and address political crisis,
supporting their neutrality, regardless of the degree of political polarisation, and this will reflect the confidence
and satisfaction of all parties of the crisis.

Keywords: independence, EMBs, political crisis, Arab countries

Abstract:

Independenta reprezintd sursa din care organismele de management electoral (EMBs) capdtd abilitatea de
a face fatd si de a aborda criza politicd, sustindnd neutralitatea acestora, indiferent de gradul de polarizare
politicd, iar aceasta va reflecta increderea si satisfactia tuturor pdrtilor implicate in crizd.

Cuvinte-cheie: independentd, EMB, crizd politicd, tari arabe
Dr. Emad al-Sayeh graduated the Cairo University. He is the chairman of the High National Elections

Commission of Libya since 2012.

¢ Joao Manuel Rosa de Almeida - The Intervention of Mr Jodo Manuel Rosa de Almeida, Member of
the National Electoral Commission of Portugal, at the International Conference “The 2022
Legislation and the Reform of the Portuguese Electoral System”....... cerrer s s e r e 106

Jodo Manuel Rosa de Almeida has a degree in Philosophy from the Coimbra University, Portugal. He is a
retired public servant after almost 40 years in the position. For 20 years the functions he held have included
dealing with electoral processes at the local and metropolitan levels, running pilot projects and driving the
implementation of technological solutions such as traditional data management or GIS projects.

He was elected by the Parliament as a member of the National Electoral Commission in Portugal, in
March 2003, and was reelected successively until now.
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CALL FOR PAPERS
REVISTA ROMANA DE STUDII ELECTORALE

Revista Romdnd de Studii Electorale este o publicatie bianuala de studii, cercetari si analize cu tematica
electorala. Autoritatea Electorala Permanenta a initiat editarea acestei reviste cu scopul de a crea o platforma
de dezbatere a subiectelor referitoare la reglementarea si administrarea proceselor electorale.

Prin caracterul interdisciplinar si aplicat, publicatia are drept scop, In primul rand, o larga audients,
aceasta fiind asigurata prin distribuirea revistei Parlamentului Romaniei, Guvernului si altor institutii din
administratia publica centrala si locala, celor mai importante biblioteci publice, universitati, catre mass-
media, alte institutii academice si ONG-uri.

Revista Romadnd de Studii Electorale invita persoanele interesate sa contribuie prin publicarea unor
articole stiintifice originale, ce nu au fost valorificate prin publicare In alte jurnale stiintifice, in volumele
simpozioanelor ori ale conferintelor stiintifice.

Autorii pot transmite propuneri de articole in limbile romana, engleza, franceza sau spaniola
pana cel mai tarziu in data de 1 martie 2023 la adresa de e-mail: expert.electoral@roaep.ro

Indicatii si cerinte de redactare a textului:

v’ Articolele prezentate pot include studii teoretice, studii de caz sau cercetdri care nu au fost publicate
sau prezentate pentru alte publicatii sau pentru o parte a lucrarilor conferintelor stiintifice.

v’ Articolele trimise ar trebui si fie originale.

v" Articolele trimise trebuie si aibd o lungime cuprinsd intre 4.000 si 6.000 de cuvinte (inclusiv
bibliografia si notele de subsol).

v Manuscrisele trebuie si fie insotite de un abstract. Abstractul trebuie si aiba intre 100 si 150 de
cuvinte (Cambria, 12, italic). Dupa fiecare abstract, autorul trebuie sa mentioneze cuvintele-cheie. Articolele
prezentate trebuie sa fie Insotite de o scurtd prezentare a autorului/autorilor (numele, afilierea institutionala
sau academica, activitatea de cercetare pe scurt si lucrarile publicate, adresa de e-mail).

v" Textul principal al manuscrisului: Cambria, 12, stinga-dreapta, 1 ridnd distantd intre randuri.
Configurarea paginii: A4 cu margini de 2,5 cm. Titluri: Cambria, 14, bold. Subtitluri: Cambria, 13, bold.
Notele de subsol: Cambria, 10, stinga-dreapta.

v Toate figurile, tabelele si fotografiile trebuie si fie clare. Tabelele trebuie numerotate consecutiv cu
cifre arabe. Numarul si titlul fiecarui tabel/fiecarei figuri/fotografii trebuie sa fie scrise deasupra acestuia/
acesteia folosind Cambria, 10, bold.

v Abrevierile si acronimele vor fi explicate prima datd cind apar in text.

v’ Citatele si referintele ar trebui facute utilizAnd sistemul european, dupa cum urmeaza:

Citare in text:

e Carti: Peter Siani-Davies, Revolutia romdnd din decembrie 1989, trad. Cristina Mac, Humanitas,
Bucuresti, 2006.

e Articole in jurnale/reviste: Eugen Plugaru, ,Evolutia dreptului romanesc in perioada 1700-1923",
Revista Noema, nr. 1, 2003, p. 159-167.

* Workshopuri/conferinte: P. Paczolay, “The Principle of Stability of Electoral Law”, workshop on Codification
of the Electoral Law, an event organised by the Permanent Electoral Authority in cooperation with the Venice
Commission, Bucharest, 19-20 October 2015.

Referinte bibliografice:

e Carti: Siani-Davies, P, 2006, Revolutia romdnd din decembrie 1989, trad. Cristina Mac, Bucuresti, Humanitas.

¢ Articole in jurnale/reviste: Plugaru, E., 2003, ,Evolutia dreptului romanesc in perioada 1700-1923”,
1n Revista Noema, nr. 1.

* Workshopuri/conferinte: Paczolay, P, 2015, “The Principle of Stability of Electoral Law”, workshop
on Codification of the Electoral Law, an event organised by the Permanent Electoral Authority in cooperation
with the Venice Commission, Bucharest, 19-20 October 2015.

v Referintele la paginile de internet ar trebui sa fie citate cu intreaga legatura (link).
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The Romanian Journal of Electoral Studies is a biannual publication of studies, researches and analyses
related to elections.

With an interdisciplinary and applied character, the publication aims mainly at a wide audience, which
is provided by distributing our journal to the Romanian Parliament, the Government and other institutions
from the central and local government, to the most important public libraries, universities, the media, other
academic institutions and NGOs.

The Romanian Journal of Electoral Studies invites stakeholders and thoseinterested to contribute to
publishing scientific articles that have not been or arenot published in other journals, reviews or scientific
symposium volumes.

The authors may submit proposals for articles directly to the following address: expert.electoral@roaep.ro.
Deadline for submitting the proposal for articles in English, French, Spanish or Romanian: March 1%, 2023.

Indications and text formatting requirements:

v" Submitted articles may cover theoretical studies, case studies or researches that have not been
published or submitted to other publications or that have not been part of the proceedings of scientific
conferences. Submitted articles should be original.

v" Submitted articles should be between 4,000 and 6,000 words in length (footnotes and references included).

v Manuscripts must be accompanied by an abstract. The abstract must have between 100 and 150 words
(Cambria, 12, italic). After each abstract, the author must mention the keywords.

v" Articles submitted should be accompanied by a brief presentation of the author/authors (name,
institutional or/and academic affiliation, brief research activity and published papers, e-mail address).

v" The main text of the manuscript: Cambria, 12, justified, 1 line spacing options. Page setup: A4 with
2.5 cm margins. Titles: Cambria, 14, bold. Subtitles: Cambria, 13, bold. Footnotes: Cambria, 10, justified.

v All figures, tables and photos must be clear and sharp. The tables should be numbered consecutively
in Arabic numbers. The number and the title of each table/figure/photo should be written above it, using
Cambria, 10, bold.

v" Abbreviations and acronyms will be explained the first time they appear in the text.

v" Quotations and references should be made using the European system, as follows:

Quotation in text:

¢ Books: Robert Dahl, A Preface to Democratic Theory, expanded edition, University of Chicago Press,
Chicago and London, 2006, pp. 4-33.

e Articles in journals: R. H. Pildes, “The Constitutionalization of Democratic Politics - The Supreme
Court, 2003 Term”, Harvard Law Review, vol. 118, no 28, 2004, p. 34.

¢ Workshops/conferences: P. Paczolay, “The Principle of Stability of Electoral Law”, workshop on
Codification of the Electoral Law, an event organised by the Permanent Electoral Authority in cooperation
with the Venice Commission, Bucharest, 19-20 October 2015.

References:

e Books: Dahl, R, 2006, A Preface to Democratic Theory, expanded edition, Chicago and London,
University of Chicago Press.

¢ Articles in journals: Pildes, R. H.,, 2004, “The Constitutionalization of Democratic Politics - The
Supreme Court, 2003 Term”, Harvard Law Review, vol. 118, no 28.

* Workshops/conferences: Paczolay, P,, 2015, “The Principle of Stability of Electoral Law”, workshop on
Codification of the Electoral Law, an event organised by the Permanent Electoral Authority in cooperation
with the Venice Commission, Bucharest, 19-20 October 2015.

v Internet references should be quoted with the whole link.
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CONVOCATORIA DE PONENCIAS
REVISTA RUMANA DE ESTUDIOS ELECTORALES

La Revista Rumana de Estudios Electorales es una publicacién bianual de estudios, investigaciones y
analisis con tematica relacionada a los procesos electorales.

Con un caracter interdisciplinario y aplicado, la publicacién se dirige principalmente a una amplia
audiencia, que se proporciona mediante la distribucién de nuestra revista al Parlamento y al Gobierno
rumano y a otras instituciones del gobierno central y local, a las bibliotecas publicas mas importantes, a
las universidades, a los medios de comunicacion, a otras instituciones académicas y a las organizaciones no
gubernamentales.

La Revista Rumana de Estudios Electorales invita a las personas interesadas a contribuir a la publicacién
con articulos cientificos que no han sido o no son publicados en otras revistas, reseflas o volimenes de
simposios cientificos.

Los autores pueden enviar sus propuestas de articulos directamente a la siguiente direcciéon de
correo electrénico: expert.electoral@roaep.ro.

Fecha limite para presentar las propuestas de articulos en espaiiol: 1ero de marzo de 2023.

Indicaciones y requisitos de formato del texto

v Los articulos presentados pueden referirse a estudios teoricos, estudios de casos o investigaciones
que no hayan sido publicados o presentados en otras publicaciones o que no hayan formado parte de las
actas de congresos cientificos. Los articulos presentados deben ser originales.

v" Los articulos presentados deberan tener entre 4.000 y 6.000 palabras (incluyendo notas a pie de
pagina y referencias).

v" Los manuscritos deben ir acompafiados de un resumen. El resumen debe tener entre 100 y 150
palabras (Cambria, 12, cursiva). Después de cada resumen, el autor debe mencionar las palabras clave.

v" Los articulos presentados deben ir acompafiados de una breve presentaciéon del autor/autores
(nombre, afiliacion institucional o/y académica, breve actividad de investigacion y trabajos publicados,
direccidn de correo electrénico).

v" El texto principal del manuscrito: Cambria, 12, justificado, opciones de interlineado 1. Configuracion
de la pagina: A4 con margenes de 2,5 cm. Titulos: Cambria, 14, negrita. Subtitulos: Cambria, 13, negrita.
Notas a pie de pagina: Cambria, 10, justificado.

v" Todas las figuras, tablas y fotos deben ser claras y nitidas. Las tablas deben estar numeradas
consecutivamente con ndmeros arabigos. El nimero y el titulo de cada tabla/figura/foto deben escribirse
encima, utilizando Cambria, 10, negrita.

v’ Las abreviaturas y acrénimos se explicaran la primera vez que aparezcan en el texto.

v’ Las citas y referencias se haran utilizando el sistema europeo, de la siguiente manera:

Citacion en el texto:

e Libros: Robert Dahl, A Preface to Democratic Theory, expanded edition, University of Chicago Press,
Chicago and London, 2006, pp. 4-33.

« Articulos en revistas/periddicos: R. H. Pildes, “The Constitutionalization of Democratic Politics - The
Supreme Court, 2003 Term”, Harvard Law Review, vol. 118, no 28, 2004, p. 34.

¢ Talleres/conferencias: P. Paczolay, “The Principle of Stability of Electoral Law”, workshop on
Codification of the Electoral Law, an event organised by the Permanent Electoral Authority in cooperation
with the Venice Commission, Bucharest, 19-20 October 2015.

Referencias:
e Libros: Dahl, R, 2006, A Preface to Democratic Theory, expanded edition, Chicago and London,
University of Chicago Press.
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e Articulosenrevistas/periddicos: Pildes, R.H., 2004, “The Constitutionalization of Democratic Politics -
The Supreme Court, 2003 Term”, in Harvard Law Review, vol. 118, no 28.

 Talleres/conferencias: Paczolay, P, 2015, “The Principle of Stability of Electoral Law”, workshop on
Codification of the Electoral Law, an event organised by the Permanent Electoral Authority in cooperation
with the Venice Commission, Bucharest, 19-20 October 2015.

v Las referencias de Internet deben citarse con el enlace completo.
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APPEL A CONTRIBUTIONS
REVUE ROUMAINE D’ETUDES ELECTORALES

La Revue Roumaine d’Etudes Electorales est une publication semestrielle d’études, recherches et analyses
dans le domaine électoral.

La publication, de caractere interdisciplinaire et appliqué, vise une vaste audience. La revue est ainsi
distribuée au Parlement roumain, au Gouvernement et aux autres institutions de I'Etat et des collectivités locales,
aux principales bibliotheques publiques, aux universités, aux autres institutions académiques et aux ONG.

La Revue Roumaine d’Etudes Electorales editée par 'Autorité électorale permanente invite les personnes
intéressées a contribuer a la publication d’articles scientifiques qui n'ont pas (encore) été publiés dans
d’autres revues ou autres actes de conférences scientifiques.

Les auteurs sont invités a soumettre leurs propositions d’articles a 'adresse suivante : expert.
electoral@roaep.ro.

Délais pour soumettre les propositions d’articles en francais : 1er mars 2022.

Indications concernant les exigences en matiére de formatage du texte :

v’ Les articles présentés peuvent couvrir des études théoriques, des études de cas ou des recherches qui
n’ont pas été publiées ou soumises a d’autres publications, y compris des actes de conférences scientifiques.
Les articles présentés doivent étre originaux.

v’ Les articles présentés doivent avoir entre 4000 et 6000 mots (bibliographie et notes incluses).

v Les manuscrits doivent étre accompagnés d'un résumé en anglais et en frangais. Le résumé doit avoir
entre 100 et 150 mots (Cambria, 12, italique). Aprés chaque résumé, I'auteur doit mentionner les mots-clés.

v Les articles présentés doivent étre accompagnés d’une bréve présentation du ou des auteurs (nom,
affiliation institutionnelle ou académique, abrégé de l'activité de recherche et des publications, adresse e-mail).

v Corps du manuscrit : Cambria, 12, justifiée, interligne 1. Mise en page : A4 avec des marges de 2,5 cm.
Titres : Cambria, 14, gras. Sous-titres : Cambria, 12, gras. Notes de bas de page : Cambria, 10, justifié.

v’ Les illustrations, tableaux et photos doivent étre claires et nettes. Les tableaux doivent étre numérotés
a la suite en chiffres arabes. Le numéro et le titre de chaque tableau, illustration ou photo doivent également
apparaitre au-dessus de celle-ci, en caracteres Cambria, 10, gras.

v Les abréviations et acronymes doivent étre expliqués la premiére fois qu’ils apparaissent dans le texte.

Les citations et références doivent utiliser le systéeme européen, comme suit :

Citations de texte :

e Livres : Peter Siani-Davies, La révolution roumaine de décembre 1989, trad. Cristina Mac, Humanitas,
Bucarest, 2006.

o Articles dans des revues/magazines : Eugen Plugaru, « L'évolution du droit roumain dans la période
1700-1923 », dans Noema Magazine, n° 1, 2003, pp. 159-167.

o Ateliers/conférences : P. Paczolay, « Le principe de stabilité du droit électoral », atelier sur la codification du
droit électoral, un événement organisé par I'Autorité électorale permanente en coopération avec la Commission
de Venise, Bucarest, 19-20 octobre 2015.
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avec la Commission de Venise, Bucarest, 19-20 octobre 2015.

v’ Les références a internet doivent étre citées avec I'adresse Web.
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